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Indictment 

UNITED STATES DISTRICT COURT 

Fob the Distbict of Columbia 
Holding a Criminal Term 
January Term, 1950 
Criminal No. 563-50 
Grand Jmy No. 200-50 
Vio. Sec. 912, Title 18, U. S. Code 


The United States of Amebica 

V. 

Herman Anelbane, otherwise known as Cabl Nobman. 


The Grand, Jury charges: 

On or about February 7, 1950, within the District of 
Columbia, Herman Axelba^ otherwise known as Carl 
Norman, with intent to defraud, did falsely represent to 
Perry I^ukhuff that he was an agent for the OflBice of 
Naval Intelligence, acting under the authority of the 
United States, and, at the time and place aforesai<^ did 
act as an agent for the Office of Naval Intelligence, under 
authority of the United States, whereas he, the said de¬ 
fendant^ as he well knew, was not an ag^t for the Office 
of Naval Intelligence acting under authority of the United 
States. 

Second Count: 

On or about February 8, 1950, within the District of 
Columbia, Herman Axelbank, otherwise known as Carl 
Norman, with intent to defraud, did falsely represent to 
Perry Laukhuffi that he was an agent for the Office of 
Nav^ Intelligence, acting under the authority of the 
United States, and, at the time and place aforesaid, did 
act as an agent for the Office of Naval Intelligence, under 
authority of the United States, whereas, he, the said de¬ 
fendant, as he well knew, was not an agait for the Office 
of Nav^ Intelligence acting under the authority of the 
United States. 

Geobgb Mobbis Fay, 
Attorney of the United States in 
^d for the District of Columbia. 

A Tbue Bhl: 

Foreman. 
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Kled April 12, 1950 

Plea of Defendant. 

On this 7th day of April 1950, the defendant Herman 
Axelbank, appearing in proper person, being arraigned in 
open Conrt upon the indictment, the substance of the 
charge being stated to him, pleads not guilty .thereto. . 

By direction of 
David A. Pine 

Presiding Judge, Crim. Ct #1 

• ••••••••• 

133 Filed June 20,1950 

Verdict. 

On this 20th day of June, 1950, came again the parties 
aforesaid, in manner as aforesaid, and the same jury as 
aforesaid in this cause, the hearing of which was respited 
yesterday; whereupon the said jury upon their oath say 
that the defendant is guilty as indicated. 

The defendant is committed to the District Jail, and 
the case is referred to the Probation Officer. 

By direction of 

Jennings Bailey > 

Presiding Judge, Grim. Ct #2 

134 Filed July 10, 1950 

Jadgment 

On this 7th day of July, 1950, came the attorney for the 
government and the defendant appeared in person and by 
counsel, Sol M. Alpher, Esquire.. . - r 

It Is Adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of the 
offense of Violation of Section 912, Title 18, U. S. Code 
as charged, and the Court having asked the defendant 





4' 


whether he has anything to say why judgment should not 
be pmounced, and no sufficient cause to the contrary being 
shown or appearing to the Court 

It Is Adjudged that the defendant is guilty as dialled 
and convicted. 

It Is Adjudged that the defendant is hereby committed, 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of One (1) 
year to Three (3) years. 

It Is Adjudged that the execution of this sentence be 
suspended and that the defendant be placed on Probation 
in charge of the Probation Officer of ^e Court 

/s/ jEinmiGs Bailey, ‘ 
United States District Judge. 

EXCERPTS FROM TESTIMONY AND 
PROCEEDINGS. 

7 Lena Constance Choboszt 

1 Direct Exammaiion 


Q. During the month of February of this year 

8 1050, where, were you employedt A. economic Co- 
. operation Administration. 

9 By Mr. McLaughlin: 

Q. Just tell us, if you will, under what circumstances 
or conditions you saw him on February 7 of this year. A. 
Mr. :^elbank came into the office.of the Gtermany-Austria 
branch and said he would like to see the chief of that 
branch. Mr. Saul Nelson was the chief and was attending 
meetings with Chancellor Bluecher, and I so told him, and 
I asked him for his name and suggested that he make an 
appointment and come back to see Mr. Nelson another 
time„ because Mr. Nelson at that time was very mudi 
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tied up in the meeting with Mr. Blnecher and other mem* 
hers of the ECA- 

Mr. Norman said that he was quite prepared to wait for 
Mr. Nelson that afternoon if he had to. So he sat down, 
and he asked— 

. Q. Keep your voice up. A. Mr. Norman—Axelbank— 
told me that he had flown from Germany following Chan¬ 
cellor Bluecher, and the reason that he was in our office 
was that he had hoped that Mr. Saul Nelson would make 
an appointment for him to see Vice Chancellor Bluecher. 

Then he asked me me if he could talk to me in a 
10 very confidenial nature, and I said, “Yes.” 

Q. Keep your voice up, now. A. And I said, 
*-Yes”; and he told me he was with Naval Intelligence. 

Q. Did he say .what position he held there, A. No, he 
didn’t 

Q. Just how did he say it, if you recallt A. He just 
stated he had come from Germany and followed Chancellor 
' Bluecher all the way in from Germany, but Bluecher didn’t 
> know about that, and the reason why he was into ECA 
was that he want^ to see the head of ^e Germany-Austria 
branch in hopes that the chief of the branch would make 
I an appointment for him to see Vice Chancellor Bluecher. 

Then he told he he was with Naval Intelligence. I asked 
to. see his credentials, and he told me that his mission 
was of such a secret nature that he was not supposed to 
have any credentials at alL 

Q. Did you have any further talk with him at that timet 
A. Very Httle, after-he didn’t show me any credentials. 
There was nothing I wanted to talk to him about. He 
did ask me about the mission that the Federal Bepublie 
of Germany has in Washington, and he asked me if there 
was an American secretary there with whom he could talk 
I confidentially also, and I told him I didn’t think there was. 

I Mr. McLau^ilin: ThatisalL You may examine. 
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Cross Examination 


By Mr. Witte: 

Q. Was there anything abont this conversation which 
impressed itself on yonr mind! A. Well, he kept whisi)er- 
ing to me rather than speaking out loud. That sort of— 
I got a little suspicions of that. He kept coming closer 
to my face and talked to me in just a sort of whisper. 

Q. Would you consider this a routine conversation that 
you had with the mant A. WeU, the first part of it, I 
would think, would be more or less routine; but after he 
didn’t show me his credentials, that wasn’t routine, be¬ 
cause we have quite a few Federal Bureau of Investiga¬ 
tion men coming up to our oflfce, and they are always very 
particular about showing me their credentials. 


Q. Mr. Axelbank didn’t say that he was an agent 
13 of the Naval Intelligence, did het Didn’t he rather 
say that he was with Naval Intelligence t A. Yes, 
he said he was with Naval Intelligence. 

Q. Did he say that he was with Naval Intelligence in 
an unofficial capacity? A. No. 

.. Q. When you asked him for credentials, what did he 
say on the subject of credentials? A. He said that his 
mission was of such a secret nature that he was not sup-, 
posed to have any credentials. Those were his very words. 

Q. Did he say that he had no credentials because his 
mission or Ms connection was unofficial with Naval Intdli- 
gence? A. No. 

Q. Could you be mistaken about that? A. No, sir. 


Q. When Mr. Axelbank said.that his mission was 
14 secret did he say whether it was a personal mission 
for himself? A. No, he didn’t. 
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16 Saul Nelson 


Direct Examimatum 


Q. Dnrmg the month of F^ruary of this year, 1950, 
where were yon employed! What was the nature of your 
wo:dkf A. I was employed by the Economic Corporation 
Administration as chief of Ibe Germany-Anstria branch 
of the European Program Division. 


Q. As a result of the conversation you had with 
18 Mrs. Choroszy, did you see Axelhank and talk to 
him! A. I did. 

Q. Just teU us what was said or done at that time. A. 
Mr. Axelhank came into my office, and he said—^he started 
the conversation, as I recall it, by saying that he was 
from the Office of Naval Intelligence. 

1 asked him for his credentials, and he stated that he 
was not permitted to carry them because he worked be¬ 
hind the Iron Curtain. 

I asked what the purpose of his visit was, and he said 
that he wanted to see Mr. Bluecher. Mr. Bluecher is the 
Vice Chancellor of Germany—^Federal Bepublic of West¬ 
ern Ctermany—and the EBP minister. That is, he is in 
charge of Marshall Plan affairs for Western Germany, 
and was in the States on a visit. I believe that he had 
arrived the same day. 

I said, '^WeU, in that case, Mr. Bluecher would be here 
for about a week^” and that Mr. Axelhank would, there¬ 
fore, have ample opportunity to get in toudi with appro¬ 
priate officials of the Office of Naval Intelligence and get ^ 
some indication of his bona fideness. 

Mr. Axelhank hesitated at that point, as I recall it, and 
said, '^Well, you look like an all-ri^t gay.” 

I made some noncommital reply. 
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He told me, incidentally, that he had been worMng 

19 in Hnngary on the schnorkel for the Office of Naval 
Intelligence; that he had been in touch vdth some 

contact of his there, who had delivered to him some mate¬ 
rial which he thought Mr. Bluecher would be interested in 
and which he wanted to sell to Mr. Bluecher for, as he put 
it, twelve Gs. 

He took a manila envelope out of his briefcase, and I 
saw that there were some small pictures there together 
with some carbon copies of lists. I did not examine either 
the pictures or the lists, but he explained that these were 
pictures of German prisoners of war in Bussia, and that 
he thought that Mr. Bluecher would be interested in buy¬ 
ing them so that he could negotiate with the Russians for 
their return. 

I asked whether, in view of the fact that these items 
might be of interest to our Government—^whether he did 
not think it would be appropriate to first get in touch 
with the appropriate officials of his own agency—that is, 
of the Office of Naval Intelligence—^and his answer was 
to the effect that he thou^t that Mr. Bluecher could bar¬ 
gain with the Russians more effectively than our officials 
could. 

i raised my eyebrows somewhat at that point, and I in¬ 
dicated that, in any event, this matter was not an economic 
matter; therefore, that it was not within the purview'of 
the Economic Cooperation Administration; but that it was 
a political matter,’ and I suggested that he get in touch 
with Mr. Laulffiuff, of the State Department, who 

20 was in charge of the Office of German Political 
Affairs. 

m ' ' m • • • • • • • 

Q. Mr. Nelson, have you exhausted all your recollection 
of the conversation that you had with Mr. Axelbank at 
that timet A. Well, toward the end of the conversation, 
with Mr. Axelbank seeing that I was very much disin¬ 
terested in the affair from our point of view, he did ihdi- 



9 







cate that if I helped him get in touch with Mr. Blnecher, 
and if he were able to put over this deal, he would make 
two Gs available to me, as he put it. 

Cross Examination 


Q. Well, now, you referred Mr. Axelbank to Mr. 
21 . Laukhuft in good faith, did you nott A. I did. 

. Q. You believed, did you not,' that the material 
which Mr. Axelbank had for sale must be of value to the 
West German government? A. I did not believe that it 
would be of any value to the West German government. 
I did think it might have some possible value to our own 
government, and, under the circumstances, the $tate De¬ 
partment was the agency that would be interested. 

Q. Isn’t it a fact that there was much talk at that time, 
and prior thereto, about alleged Cteiman prisoners missing 
in Bussia? A. There was. 


Q. So far as you understood from Mr. Axelbank’s 
22 conversation, he wanted to make a sale of those 
pictures; isn’t that so? A. That is correct' 

• Q. He claimed to you, did he not, that they had value; 
isn’t that so? A He did. 

Q. Will you tell us, as nearly as you can remember, the 
language that Mr. Axelbank u^ in declaring himself and 
identifying himself? A He came into my office and sat 
down at the desk. 

He i^d, as nearly as I can recall it—and this was some¬ 
thing like four months ago —^*1 call myself Charles Nor¬ 
man. I am from the Office of Naval Intelligence.” 


Q. Did he say that he was with Naval Intelligence 
23 in an unofficial capacity? A I don’t recall that, sir. 

Q. Did he say, “I am with Naval Intelligence,” 
or*did he say,'**I am in the Office of Naval Intelligence”? 
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A. I believe that he stated that he was with the Office of 
Naval Intelligence. 

Q. Yon are not positive on that point? A. No, sir. 

Q. But he told yon inunediately that he had no creden¬ 
tials to show that he was an official of Naval Intelligence; 
isn’t that so? A. That is ri^t. 


Q. Did he show yon these pictnres of alleged 
24 prisoners behind the Iron Cnrtain? A. He took them 
out and offered to show them to me. I may have 
glanced at them at abont this distance. I didn’t look at 
them in detail becanse, as I said, it was obvionsly some¬ 
thing with which we were not directly concerned, and by 
that time I was primarily interested in divesting myself 
of any responsibility in this matter. * 


Q. Isn’t it a fact that yonr purpose in referring Mr. 
Axelbank to Mr. Lankhnff was to give Mr. Axelbank an 
opportunity, if he could, to make some deal with liaukhuff 
or the West derman dovemment? A. No, sir, because I 
was entirely confident that there was no opportunity for 
any deal with the West derman dovemment. I had not 
had an opportunity to examine these documents or pic¬ 
tures which he had presented, and I had no idea as to 
whether or not his claims as to their value could be home 
out I did feel, on the chance that they mi^t have 
25 some value, that the appropriate officials in our oum 
dovemment should have an opportunity to look at 

theuL 

Pebby Lattkhufp 


Direct Examimation 


Q. During the month of February of this year, 1950, 
where were you employed, or what were your <^Scial duties? 







A*. Director of the Office of ■ German Political Affairs, at 
the State Department 


Q. Just tell ns, if yon will, nnder what drcQm- 

27 stances yon saw Mr. Axelbank and what was said 
by either yon or hiTn, A. He appeared in my office 

and identified hims elf as Mr. Charles Norman. He said 
that he was an agent for the Office of Naval Intelligence 
and that he wonld like to have me make an appointment 
for him with Mr. Franz Blnecher, Vice Chancellor of the 
Oerman Federal Bepnblic, who was then in Washington. 
He said that the pnrpose of wishing to have an interview 
with Mr. Blnecher was to try to sell him some films which 
he had, films of Oerman prisoners of war in Bnssia. 

I asked him if he conld identify himself more exactly 
and show me any cred^tials. 

He said. No, that was not possible; that he was an agent 
of the ONI in Hnngary; bnt that he wonld not be able to 
give me any credentials. He said, however, that he wonld 
be glad to come back in a conple of years, after his present 
dnties were over, and identify himself more fnlly. 

• I then asked for some bachgronnd abont the films whidi 
he had to sell, in order to determine whether his story 
was bona fide or not. He showed me samples, which 

28 he took ont of his briefcase, of those films, vdiidi 
did indeed appear to be of German soldiers; whether 

of prisoners of war or not, i was nnable to telL 
His account of how he had acquired the films was that 
he had been in Hnngary and had been put in touch with a 
Bnssian agent who had been there for some Communist 
conference or other and had taken the filma in a town in 
Hnngary which I recall as having been Sz^ed, 1 believe. 
Beyond that, he embellished that story somewhat, bnt 1 
do not recall that at this particular point 

Q. Is that all yon recall of the conversation yon had 
with the defendant on February 71 A.'^Essentially.' Those 







are the essential facts, yes, sir. I think I requested him 
several times to produce credentials. I recall asking him 
whether his visit was to be taken as an official visit or 
whether he was calling on me in his private capacity. 

As far as I recall, he said that it was not exactly an 
official call, but that he had come by these films and wanted 
to try to dispose of them on the side, so to speak. * 


Q. Eecalling your attention to the next day, Feb- 
29 ruary 8 of this year, did you see Axelbank again on 
that day? A. I did, yes, sir. 


Q. At the time you saw Mr. Axelbank, was there anyone 
else in your office? A. Yes, sir, there was an agent of 
the Federal Bureau of Investigation. 

Q. Do you know his name? A. His name is Mr. Zander. 

Q. What conversation did you have with Mr. Axel- 
30 bank on February 8? A. The conversation was in 
all essentials exactly the same as the day before. 
He repeated quite freely that he was an agent of the 
Office of Naval Intelligence and repeated the exact story 
of how he had acquired these films and what he wanted 
to do with them, and again showed us samples of them. 

Cross Examination 


Q. You initiated the steps, did you not, that resulted in 
the arrest of Mr. Axelbank? A. Yes, sir, I did. 

^ Q. He came to you and asked you to help him see Vice 
Chancellor Bluecher; isn’t that so? A. That is so, yes, 

Q. He told you that he had these pictures of German 
prisoners of war in Bussian prison camps to sell; isn’t 
that so? A. That is right 

He claimed that they had value, did he not? A. 
l^t is right - .. 
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Q. But he did say that he was talkmg to you in 

31 an unofficial capacity; isn^t that so? A. I don’t 
remember whether he said it in exactly that way, 

but that was the impression I had, yes, sir. 

Q. In order to make it more certain, he made it clear 
in your mind that he was not talking to you as a repre¬ 
sentative of Naval Intelligence? A. He said—he stated 
that he was an agent of the Office of. Naval Intelligence. 
He did not say whether he was representing them officially 
or not at that particular moment. 

Q. Did he say he was with Naval Intelligence, or did 
he say he was an agent of Naval Intelligence? A. He said 
he was an agent of Naval Intelligence. ^ 

Q. When he did not produce any credentials, you were 
satisfied in your mind that he was not an agent of Naval 
Intelligence; isn’t that so? A. Yes, sir. 

• ••••••••• 

Q. Mr. Axelbank offered to show you these pic- 

32 tures through a miniature magnifier, did he not? A. 
That is right, yes, sir. 

Q. Did you look at any of them through a miniature 
magnifier? A. I did. 


Q. When you had finished your conversation with 

33 Mr. Axelbank, you had about made up your mind to 
get the law onto hiTn^ so to speak; isn’t that so? A. 

34 On the first day? 

Q. Yes. A. I had made up my mind to investi¬ 
gate whether he was in fact an agent of the Office of Naval 
Intelligence. 

Q. But you knew that an agent of the FBI was going 
to be at the second conference, did you not? A- Yes, sir. 

• • • • • • • • • 

35 You knew that Charles Norman was not the real 
name of Mr. Axelbank; isn’t that so? A. Yes, sir.'' 

• ••••••••• 








Q. Dnring the month of February, 1950, how were you 
employed? A. As a special agent of the Federal Bureau 
of Investigation. 


Q. Just tell us, if you wiU, any conversation which 

37 you had with Mr. .^elbank, or with Mr. Tiaukhuff 
when Mr. Axelbank was in your presence, while in 

Mr. Laukhuff’s office on February 8. A. Mr. Axelbank, 
who at that time was not identified to me as Mr. Axel¬ 
bank—^he had advised that his name was either Charles 
or Carl Norman—^told me in Mr. Laukhuff’s presence that 
he was an undercover agent for the Office of Naval Intelli¬ 
gence, and that he wanted to use the services of the State 
Department in attempting to contact Dr. Bluecher, then 
Vice Chancellor of the German Federal Bepublic, presently 
in the United States. 

The purpose of contacting Dr. Bluecher was to dispose, 
for sale, of certain microfilms of Soviet prisoners of war, 
which he had obtained behind the Iron Curtain; that these 
were German prisoners of war, and he thought they would 
be of considerable value to the German Bepublic. 

I asked Mr. Norman—^Mr. Axelbank—whether he 

38 could identify himself, and he stated he had no 
identification of any kind. 

I then asked him when he arrived in this country. He 
advised me that he arrived a day or two before by plane, 
and that the plane was waiting for him in Canada. 

By Mr. Witte: 

Q. In where?. A. 1 am sorry to interrupt. I did not 
hear that.' Where? A. In Canada.. I asked him for his 


Lambert G. Zander 


Direct Examijiaiion 






passport or other means of identification, and he stated 
that I would have to take his word that he was an under* 
cover agent of the Office of Naval Intelligence, and he 
would be unable to further identify himself at that time. 


Cross Examination 


Q. Did Mr. Azelbank say that he was with the 

39 Office of Naval Intelligence, or did he say that he 
was an xmdercover agent for Naval- Intelligencef 

A. He used both phrases. 

Q. Did he say that Mr. Norman was not his real namet 
A. Yes, sir. 

Q, Did he say that his connection with Naval Intelligent 
was unofficial? A. Not to my recollection. 

Q. He did say he had no credentials? A. That is ri^t. 
Q. Isn’t it a fact, as far as you know, that agents of 
Naval Intelligence have written credentials? A. I don’t 
know. ^ 

Q. But you asked for them becai^e you thought he 
should have them—^written credentials^if he was such ^ 
agent; isn’t that so? A. Yes, sir. 

Q. You were pretty clear in your mind that he was not 
an official agent of Ike Naval Intelligence; isn’t that so? 
A. Yes, sir. 

• ••••••••• 

Q. Mr. Axelbank stated that he wanted to see 

40 Dr. Bluedier with a view to making a sale of these 
films, if he could; isn’t that so? A. Yes, 

Q. Didn’t he say on this occasion, in substanc^ that 
he was there really to get the help of the State Depart¬ 
ment as a private citizen and not in any official capacity? 
Wasn’t that the substance of his talk? A. I didn’t hear 

•a ♦ . .. T ;■ 

it. Sir. . 

Q. Did Mr. Laukhuff say to Mr. Axelbank, in substance, 
*<Are you here unofficially as a citizen, or ais a represen- 










tative of the Gt)veminent?^’ A. I didn’t hear that state 
ment 


Q. TVill yon tell ns what yon nnderstand Mr. Axel- 
42 bank did in fnrtherance of this alleged that 

he was an agent of Naval Intelligence t 
Mr. McLanghlin: I object to this, Yonr Honor. 
The Conrt: He may ask him what he did; not what he 
nnderstood he did, no. 


By Mr. Witte 


Q. What did Mr. Axelbank do in fnrtherance of this 
alleged filAim that he was with Naval Intelligence T A. 
He told me in two instances in Mr. LankhnfP’s office in 
the State Department One instance was that he was an 
employee of the ()ffice of Naval Intelligence. The other 
instance was that he was an nndercover agent for ONL 
_ ;Q. For ONI? jA For the Office of Naval Intelligence. 

,Q. That was the extent of his pose? A. Yes. 


Direct Examination 


Q. Dnring the month of Febmary, where were yon em¬ 
ployed? A. At the Washington Fidd Office of the Fed¬ 
eral Bnrean of Investigation. 


' ■ ‘ Q* When they called yon in, and yon entered Mx. 
45 Lankhnffi^s office, who was in there? A. Mr. Zander, 

Mr. Lankhnffi, ^d Mr. Axelbank. " 

■ Did yon have any conversation with Mr. Axelbai^ 
at that time? A. Ye^ sir, I did. * ^ ^ ' 
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Q. Can you rdate the conversation you had mth -Mri 
Axelbankt A. I asked him if he was connected with the 
Office of Naval Intelligence, and he said, “Na’’ 

I identified myself and asked him to accompany me to 
our office, which he did. 

• ••••••••• 

Q. What further conversation did you have with 

46 Mr. Axelbank as to why he was in Mr. LauMiuffi’s 
office? A. I asked him why he was at Mr. Lauk- 

huffi’s office. He said he was trying to make arrangements 
to see a Dr. Bluecher, "Vice Chancellor of the German 
Federal Eepublic, who was visiting the United States at 
that time. 

He said he had some film that he had represented to be 
film taken behind the Iron Curtain in Bussia. He told me 
he had clipped this film from an old newsreel, that he 
actually paid $175 for it, and was going to try to sell it 
for $12,000. 

Q. Did you have any conversation at that time as to 
where he got the newsreel film? A. Yes, I did. He told 
me he had purdiased it from an acquaintance named Jim 
Cessare, whom he had met at the f^Im Building in New 
York City. 

Mr. Axelbank said he was a dealer in film and had pur¬ 
chased this film from Jim Cessare. He told me that it was 
a newsreel, that he had clipped it, and had prepared it in 
Httle cellophane envelopes which he had and that I took 
from him at that time. 

• • • • • • • • • • 

47 Cross Examination 

• ••••••••• 

Q. He also told you, did he not, that he was not with 
Naval Litelligence? A. That is right, yes, sir. 

Q. He also told you, did he not, that he wanted to sell 
these motion picture filma to Dr^ Bluecher if. he could? 
A. That is right, yes, sir. 





Q. Did he not also tell you that he wished to make an 
appointment through the State Department to see i 
48 Dr. Bluecher? A. That is right, yes, sir. He also t 
said that by saying he was with ONI, people in the i 
State Department would give more credence to his story. j 
Q. You did not tell us that on direct examination, did j 
you? A. I don’t think I was asked. i 

Q. Weren’t you asked to give the whole conversation 5 
twice? A. To the best of my recollection, yes, sir. ^ 

Q. This is something that you remind yourself of just j 
now; is that right? A. That is right, yes, sir. 

• •••••••••( 

Q. Did he say they had come from a source that he did | 
not wish to disclose? A. At the initial interview, I be¬ 
lieve possibly he did; but later he said they had all come 
from Jim Cessare. 


Q. From your examination of them, these pictures 
50 appear to be pictures of German prisoners in Rus¬ 
sia; isn’t that so? A. I don’t know where they are, 
sir. They appear to be pictures of German prisoners. 

Q. As far as you know, he was seeking to sell them as 
pictures of German prisoners? A. That is right, yes, sir. 


\ 

Q. Tell us everything that was said on the sub- 

51 ject of Garrett UnderhiU. A. To the best of my 
recollection, Mr. Axelbank said that he had met a 
man identified as Garrett UnderhiU, who had pre- 

52 pared an article for Collier’s Magazine; that Gar¬ 
rett UnderhiU was a mUitary inteUigence officer; 

that this UnderhiU had told Mr. Axelbank that he could 
possibly use some pictures along inteUigence lines; and 
that, as a matter of fact, he had given some pictures, or 
sold some pictures, to Mr. UnderhiU. 

Q. Did you investigate to find out if Garrett UnderhiU | 

had any connection with the U. S. InteUigence Service? I 
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A. No, sir, I did not I sent a lead ont for onr agents 
in New York to locate and interview Mr. Underhill 
Q. And that was done? A. That is right; yes, sir. 

• ••••••••• 


CJOMMAITDEE NeLSON D. ZiMMEEMAX 


53 Direct Examination 

• ••••••••• 

Q. At my request, have you made a search of the rec¬ 
ords of the Ofl&ce of Naval Intelligence to find out whether 
during the month of February of this year, 1950, Herman 
Axelbank was employed as an agent of the Office of Naval 
Intelligence? A. Yes, sir, I have made such a search, 

Q. Have you found the name Herman Axelbank, or any 
name similar to it, on the records as being employed dur¬ 
ing the month of February, si)ecifically on February 7 
and 8, in the Office of Naval Intelligence? A. No, sir. 

Q. Have you also searched for the name of Carl or 
Charles Norman? A. Yes, sir. 

Q. Were you able to find either one of those names? A. 
No, sir. 

Q. You made a search of how many years. Commander? 
A, Twenty-five. 

Cross Examination 

• ••••••••• 

Q. As far as you know, are there any unofficial 

54 persons who supply Naval Intelligence with infor¬ 
mation? A I suppose so; yes, surely. 

• ••••••••• 

Mr. Witte: May it please the Court: I move to dis¬ 
miss the indictment and pray a directed verdict of ac¬ 
quittal on the ground that the Government has failed to 
prove any case against the defendant. 

The statute requires that the defendant must have rep- 
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resented himself, to be an oflScer or agent of the. Govern¬ 
ment, or, some departmwit thereof, -with intent to defrand. 

The decisions, as I read themr—and I am prepared 
55 to give them to Your Honor, if Your Honor wishes 
j to see.themr^hold,that there must be something 
more than a mere statement by the accused that he was 
a public officer. There must be some overt act, some pre¬ 
tense or pose, in furtherance of the claim that the defend: 
ant was an agent or officer of the United States. 

We find that here there was no such pretense or pose; 
no act committed in that capacity. The defendant, merely 
said, taking the very worst aspect of the case, as far as 
the. defehd^t is concerned, that he was an agent of Na^ 
intelligence. Beyond that, Mr. TjaukhufF stated t^t Mr. 
Axelbank admitted that he was appearing there in an un¬ 
official capacity as‘a citizen; that he was selling these pic¬ 
tures on tiie side, if he could 

^ 'All the T^tnesses understood that “Charles Norman’^ 
was not his real name and that he was not really an official 
of Naval Intelligence. 'Theiy did not believe it 
■ So far as any Jiroof of intent to defraud is concerned^ 
I respectfully submit that there is none in the record.' ^e 
proof is that he was seeking to make a legitimate business 
defd with Dr. Bluecher, of the West German Government, 
if he could—namely, to sell those films for $12,000, or at a 
price to be agreed upon. 


, _ ' •■f - 

I think there is evidence to go to the jury on that 
56 question. I overrule the motion. 

.. _.. .. ^ Witte:, I resp^tfuUy except. I further, move 
to dismiss on ‘lie CTOund tiai . there is nbt sufficient evi- 
dence to convict the defendant beyond a reasonable doubt. 

The Court: I overrule.t^ motiom ^ . . . ; • 

^ Mr. Witte: I respectfully except. 




m 




W !• 


58 




JThe 

that he ac^ as an.ag^t^f ^ -Um^.S^^t 
Mr. McLaughlin: Yes, Your Honor. 
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The Court: In what respect did he act as an agentt 

Mr. McLaughlin: Representing himself to be'ccn^ 
59' -nected with the Office of Naval Intelligenca May 
I show Your Honor a recent easel* ' 


65 . Hesmak Axelbank 


Direct Examination '. ' ' /’ 

By Mr. Witte: 

Q. What is your full name! A. Herman Axelbank. 

Q. Where do you live? A. 2720 Hering Avenue, New 
York67, - . . . . .^ . 

Q. Are you married? A. Yes, sir, I amu .i.. 

Q. Are you living with your. wife?. X. Yes, sir., 

Q. Do you have any children? A. I.have two sons, one 
twenty and one eighteen. , . . ^ • 

Q. What do they do? A. The first one just graduated 
from the University of Missouri, and the second one just 
finished his second year in the Universi^ of Wisconsin. ; 
Q. Have you ever been convicted of a crime?. A.^No, 
sir, never. 

66 Q. Have you ever been arrested,before? A.,No, 
sir. 

Q. What is your business or occupation? A. I am a 
documentary film producer. 

Q. How long have you been in that ocriipation? A. Ever 
since about 1920. 

Q. Have you produced, or have’you compiled and pro¬ 
duced, any motion picture films in tiiat time? A. Yes, sir^ 
I have. ' * 

Q. Will you name some of them?' 

• ••••••••• 

Q. On or about February 6, 1950, did you talk 
OT * to Mis^ (ffibro^, w^ was a "wtitness here? A. I 
believe it is Mrs. Chorb^.* ' ' 





Q. Did yon speak to her on that day! A, Yes, sir, I 
did. 

Q. Was that February 6,1950, or February 7? A. That 
was February 6, 1950, on a Monday. 

Q. Did you first speak to her on the telephone from 
New York? A. I tried to contact the State Department 
from New York. I put through a telephone call to the 
EBP. I was switched to the EGA office. 

A young lady asked me what I wished. I told her 

68 I would like assistance in contacting Dr. Bluecher, 
who had just arrived from Germany; would she 

please let me know if I could come on to Washington and 
possibly get a short interview with him in connection with 
the sale of some secret films? 

She told me if I brought these films to her, that a meet¬ 
ing could be arranged. 

Q. Did you go to Washington the same day? A. I went 
to Washington the following— think —believe that phone 
call was on Friday. I went to Washington on Monday— 
Monday, February 6. 

Q. When you got to Washington, to what department of 
the Government did you go? A. I believe I went to the 
Economic Cooperation Administration office in the State 
Department 

Q. Whom did you first speak to there? A. I spoke to 
this Mrs. Choroszy, whom I asked to please let me talk 
with the manager of the office in connection with a matter 
that I wanted to discuss with him. 

Q. State the whole conversation that you had at that 
time with the lady. A. I said nothing to the lady. 

Q. State what you did say. A. I told the lady—be¬ 
lieve I told the lady that I am very anxious to see the 
manager of her <^ce, with a view of discussing a 

69 very important matter; that I had very little time; 
I had to return to New York that same day. 

"She told me that Mr. Nelson, who was the man I wanted 
to see, was tied up, and she didn’t think I could see him 
for quite a while; he was in conference. 



I told her I wonld be glad to wait, and she said, ‘‘All 
right,and I waited. 

Q. Did yon wait nntil you saw Mr. Nelson? A. Yes, sir, 
I did. 

Q. Did yon tell Mrs. Choros25y that yon were an agent 
of Naval Intelligence? A. Absolutely not; never men¬ 
tioned anything of the kind to her. 

Q. Did you see Mr. Nelson that same day? A. Yes, 
sir. She ushered me into his office about an hour later, 
as I recall, and I asked Mr. Nelson— 

Q. Just one moment. Did she see you conferring or 
starting your conference with Mr. Nelson? A- No, sir; 
Mr. Nelson was in a different office. 

Q. You waited in Mr. Nelson^s office until he came in? 
A. Well, when she ushered me into his office, he had al¬ 
ready come by through the front door. I didn’t have to 
wait for him any more there. 

Q. State the conversation you had with Mr. Nelson. A. 
I told Mr. Nelson that I had been paying about $12 a week 
in taxes for about seven years and that this was 
70 the very first time I cfime to my own Government 
for a favor; that I wanted to contact Dr. Bluecher, 
who I understood was in Washington that day; would 
he be kind enough to arrange a brief interview with Dr. 
Bluecher, to whom I wanted to show some important films 
that I understood his Government was trying very hard 
to get, relating to prisoners behind the Iron Curtain? 

Q. What kind of prisoners? A. German prisoners be¬ 
hind the Iron Curtain. 

He asked me, “Why don’t you like to seU them to 
my own Government?” 

I replied, “Why take this money from my own Gov¬ 
ernment when these fellows are yelling their own heads 
off for their prisoners? Let them pay these prices for 
the films, if they want them.” 

Then, he was kind of enough—Oh, yes; I told him it 
would be worth at least $2,000 to me—^it would save me 
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that mtich money in: the case of a ,trip to Enrope-^to. be 
able to meet this'man in Washington, D. C. ' 

Then he said,‘*'Y6n go to thm ofiSce.” - ' • > 

He mentioned the State Department, bnilding, be- 
Keve it was. No; 5. • . v ’ 

- He said, “Yon go to that oflSce.” 

* Ohi yes; I am sorry. I did not recall immediately that 

he had—^that he had asked me how I was able to 
71 get these films, being that they were behind the 

Iron Cnrtain. ■ • - ' - 

r told him —whispered to him—that I was with Naval 
Intelligence in an nnofficial capacity. 

•• He said, “Have yon any credentials?^^ 

" I told him I conldn’t have any, and I didn’t have any; 
that my woit was nnofficiaL ’ 

He tiien told me to go to the State Department, bnild- 
ing, I believe it was. No; 5, to 'a certain room number. 

I went—I thanked him very much, and I went to that 
room— 

• Q. Jnst a moment How did yon introduce yourself 
to Mr. Nelson? A. I told Mr. Nelson, after I first began 
to speak with hint—^I forgot to tell yon that I told Mr. 
Nelson that a -newspaper correspondent behind the Iron 
Cnrtain, if he wants to get his information straight and 
nncensored,. risks his neck; and the film correspondent 
'vdio wants to get his photographic information straight 
and nncensored risks not only his own neck but several 
other people’s necks in the.getting of this photographic in¬ 
formation,' and' that , is vdiy I couldn’t go by my own 
name, giving “Charles Norman” as the name I must 
for precautionary-reasons, to protect my contacts, ..go 
under for a while, but that I would be very glad to iden¬ 
tify, myself and tell him my real name as soon t as this 
transaction,;, if it-is successful, or unsuccessful, 'would 

be over* ^ ■■ 'T.,* 


72 Q. Did you tell him how long—. ^ • 
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. .-Q. :Was that the whole .conversation,-a^rding. to. your 
best recollection? . A. I-believe that'.was the anbstance 

i. 

of the conversation on February 6/'Monday ^Jnoming, 
at the EGA ofi&ce. :■ : ‘ ‘c'r, 

Q. Was anything said on the subject of over how long 
a period you had acquired these filmsi. ■ A Oh, yes: - I 
told Mr. Nelson 1 had. spent countless hours'ofr research 
over, a period of nine'years in.compiling and;screening 
these, 246 pictures from about twelve ;thousand-feet of 
secret film that I was able to screen. . 

.,Q. Did you at that: time. show, these films to :Mr; NeU 
son? A. Yes, sir, I did.;-. . v •• . u.v .n- 

Q. Did he look at any of them through a miniature 
magnifier? • A. Yes, he looked, at. about four-or, six -of 
them, and then he didn’t care to'look at any* more, ;bnt 
gave me instructions-to see this other person. 

1 .<5* Did you tell Mr. Nelson that you had .been 

73 working in Hungary regarding the schnorkel! A 
I never said anything of the kind. I told him- in 
the course of the conversation one time that, it- was my 
place to say. something.- ' . . i,.-. 

' Q. Tell us what you said. A I had pledged him to 
absolute confidence-when I had met him, and l. told him 
there was something I couldn’t really discuss, but being 
that he, was with the State Department,,;! had-absolute 
confidence, in his pledge of confidence, and’that I was 
on a critical naval assignment; in regard to iour.-sub¬ 
marine bases of a foreigp power,' . < ! , v 

:-Q. Did you. thereafter, upon leaving Mr.. Nelson, go 
to another oflGice? A. Yes, sir, 1 did;* - ' 

..;Q. Had Mr. Nelson given you thetaddress:of tiiat office! 
A'Yes,*sir, he did. >: ’j.-o i i. '-. f inT-j 

. Q. What’office did .you.go to? A I.went.to'iihat J>uiid- 
ing. called—-he said-it wasINot A ; I donH recall thecnum-i 
ber of the room, but I went to that very roont' o v 
Q. Whom did you. see there t . A saw .tHb gentleman 
who has testified here—^tbat is-Mr. Laukhuff. I^didn’t 
know his name as Laukhuff at the time. 


26 


Q. Did you have a talk with him? A. Yes, sir, 

75 I did. 

Q. Was that the same day as your talk with Mr. 
Nelson? A. Right. 

Q. State the conversation you had. A. I told Mr. Lauk- 
huff that—asked Mr. Laukhuff to please hear what I 
was going to say to him in absolute confidence, because 
it was a matter of national security. 

I told Mr. Laukhuff that I would be very grateful if 
he would arrange an interview between me and Dr. 
Bluecher, of the Federal German Government, in relation 
to tr 3 dng to sell some film s that I thought he was very 
much interested in. I told him that my name wasn’t real; 
the name I am going under temporarily is Charles Nor¬ 
man ; that I would be glad to identify myself to him after 
the transaction took place; that I had done that merely 
to protect some of my contacts who may be being shadowed 
by foreign agents. 

Q. What else, if anything, was said? A. He examined 
the films, and he thought they were very interesting. 

He asked me, ^‘How were you able to get these pic¬ 
tures?” 

I replied, “I am ”—1 whispered to him that I was with 
Naval Intelligence. 

He said to me, “Have you any credentials?” 

I said, “No, sir, I haven’t, because my work is un- 
officiaL I couldn’t have any.” 

I stressed the word “unofficial” at least three or 

76 four times during the conversation in reply to his 
questioning. 

Q. Was that the entire conversation you had at that time 
with Mr. Laukhuff? A. I may have told him^ if I recall 
correctly—may have told him I was anxious to get back 
to my home in New York the same day; would he be kind 
enough to arrange an interview that very day? A. And 
he nodded. He didn’t reply, but he asked me to contact 
him by phone the following morning at ten. 
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I thanked him, and I left his office. 

Q. Did you get in touch with him the next morning at 
ten a. m.? A. The next morning I phoned from my room 
in the YMCA. 

Q. Was that February 7! A. That was February 7, 
Tuesday morning, ten a. m. 

When I contacted him, he asked me to please phone 
him later in the afternoon at four o’clock. I thanked 
him, and I waited around until four o’clock. 

At four o’clock, instead of phoning him from my room, 
I went to the office. No. 5, of the State Department build¬ 
ing, where he had his office, and I phoned from a booth 
in the lobby of that building. 

When I contacted him on the phone, he asked me to 
please be at his office the following morning at ten, and 
I would meet the proper man. 

I was kind of— 

77 Q. Did you appear at his office the following 
morning at ten o’clock? A. The following morn¬ 
ing, at ten a. m., I appeared at his office, yes, sir. 

May I please state an incident that happened between 
that time— 

Q. Yes, state what happened. 


Q. Did you see Mr. Laukhuff after you spoke to him on 
the telephone about four p. m. on February 71 A. Yes, 
sir. I saw him about ten minutes after I telephoned. He 
walked out the lobby in the same building and passed me, 
but avoided my glance, and he had a pained look on his 
face. I thought nothing of it, because I didn’t realize 
what was in store for me. 

Q. Did you see Mr. Laukhuff the next day at ten a. m.? 
A. Yes, sir, I did. 

Q. Was anybody in his office? A. There was a Gler- 
man-looking fellow there, sitting there alongside of 
78 him, and he motioned me to show this fellow the 
films. I thought that this fellow was a German 
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representative or his secretary, and I showed him the 
films. 

Q. Have yon seen here in conrt today this man yon 
have jnst been speaking about? A. Yes, sir. 

Q. What is his name? A. His name is Lambert Zander. 

Q. The FBI agent? A. That is right 

Q. State what was said and done at that conference 
on the morning of February 8 about ten a. m. A. Mr. 
Laukhuff asked me to tell Mr. Zander—or, as I say, at 
the time I didn^t know him—^my story; and believing that 
Mr. Laukhuff is a member of my own State Department, 
1 confided to Mr. Zander exactly what I had confided to 
Mr. Laukhuff. 

Shall I repeat word for word? 

Q. As nearly as you remember, yes, sir. A. I told 
this Mr. Zander that I had some very valuable films 
that I obtained after countless hours of research over a 
period of about nine years, showing, among other things, 
German prisoners of war, Italian prisoners of war, and 
Hungarian and Romanian prisoners of war behind the 
Iron Curtain. 

He asked me how I was able to get them, and I 
79 told him—and I quote—^*^1 am with Naval Intelli¬ 
gence in an unoflBcial capacity.^’ 

He said to me, “Have you any credentials?’’ 

X said, “No, sir, I have not. I couldn’t have any, and 
I haven’t any, because my work is unofficial, under cover.” 

I may have used the word “under cover”; I am not 
sure. 

Q. Was that the entire conversation or was there more 
said? A. I believe he asked me to show him the film. 
He looked at the film, and then he pulled out a pad from 
his pocket and said, “Come with us.” 

Q. Did you go with Mr. Zander? A. Yes, sir, I did. 

Q. Was anybody else with you and Mr. Zander when 
you went? A. There was another special agent by the 
name of John Neely. 


29 


Q. The man who testified here! A. That is right. 

Q. Were you questioned in the presence of both of those 
gentlemen! A. They were together when they began ques¬ 
tioning me. 

Q. Where was that! A. That was at an office, probably 
of the FBI, as I understand. 

80 Q. What was said at that time and place! • A. 
The first thing that I told them gentlemen was, 

“Please contact Mr. J. Garrett Underhill, at Woodstock, 
New York, who was wartime chief editor. Military In¬ 
telligence Service, U. S. War Department General Staff, 
and you will save me and yourselves a lot of useless ex¬ 
pense and trouble—save the Government useless expense 
and trouble.^’ 

They brought this statement, and they kept on question¬ 
ing me. Zander asked me as to everything in the brief¬ 
case, and I did—I answered the questions. I was as 
cooperative as I could be. 

Q. Did you say anything about your relationship to Mr. 
Underhill! A. I told them that I was working with Mr. 
Underhill very closely; that I was, in fact, working on a 
critical naval assignment at the moment. 

I told them there was an article published in Collier ^s 
Magazine, written by Mr. Underhill, recently, whose pic¬ 
tures I had obtained for Mr. Underhill. 

Q. You referred to the pictures in the magazine article! 
A. That is right. 

Q. Did you say to Mr. Neely, in words or in substance, 
that you had clipped these pictures from an old newsreel! 
A. No, sir. I never said anything of the kind. 

81 Mr. Zander told me—^and I quote—^“You got these 
from newsreels, didnH you!’’ 

I neither affirmed or denied it, but I merely said, “Uh, 
uh.” 

Q. Did you obtain these pictures from any newsreel! 
A. No, sir, I didn’t. None of them was ever published 
in any newsreel in the country. 
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Q. State how you did get these pictures. A. In produc¬ 
ing a film by the name of “Czar to Lenin/^ in 1937. 

• ••••••••• 


82 By the Court: 

Q. Where did you get these particular ones? That is 
the question. A. From various Bussians who had escaped 
from behind the Iron Curtain over a period of twenty 
years, some of them as recently as 1943 and 1944 and 
1945 and 1946. 

By Mr. Witte: 

Q. Mr. Neely testified that you told him you had paid 
$175 for these films. Did you make such a statement to 
him? A. No, sir, I didn^t All I said was, when he asked 
me, “How much did you pay?”—^it was Mr. Zander—^I 
beg your pardon—^not Mr. Neely, who asked me, “How 
much did you pay for them?” 

I said, “I paid $175 for the Italian Blue Devils pic¬ 
tures,” which are only about eight in number: and 

83 after that a photographer came in, and there was 
nothing more said about it. 

Q. How much did you yourself pay for these pictures? 
A. I don^t recall of^iand, but I looked into my records 
over a period of about nine years, and I have it written 
down. May I read them? 

Q. Yes. 

Mr. McLaughlin: I object to this. Your Honor. 

The Witness: Approximately $650 was spent by me 
in 1944, $700 in 1945, $310 in 1946, $975 in 1947, $400 
in 1948, and approximately $780 in 1949; altogether about 
$3,815. 

By Mr. Witte: 

Q. Did you obtain some of these pictures from a Mr. 
Cessare? A. The pictures dealing with the Italian Blue 





Devils, about eight in number, I obtained from a fellow 
by the name of Joe Cessare. That is not his real name. 

Q. Did you tell Mr. Neely, in words or in substance, that 
you said you were connected with the Office of Naval In¬ 
telligence to gain credence with the State Department! A. 
Absolutely not; I never said anything of the kind. 

All I said was, “I am with Naval Intelligence at one 
time unofficially,” and that they should contact Mr. Under¬ 
hill, which they refused to do. 

Q. Did you tell any of these gentlemen—^Mr. Laukhuff, 
Mr. Nelson, Mr. Zander, or Mr. Neely—^that you had 
84 been working behind the Iron Curtain T A. Never 
said anything of the kind, sir. 

Q. Did you tell Mr. Nelson, in words or in substance, 
that you would make two Gs available to him? A. Abso¬ 
lutely not. I merely said to him—and I quote—“It would 
be worth $2,000 to me not to have to make a troublesome, 
expensive trip to Europe, if I could see this fellow. Would 
you be kind enough to arrange an interview?” 

Q. Did you tell Mr. Zander, in words or in substance, 
that you had arrived a day or two before by plane from 
Europe? A. Absolutely not. I never said anything of the 
kind. 

Q. Did you tell him, in words or in substance, that you 
had a plane waiting for you in Canada? A. No, sir, never 
did. 

Q. Did you ever intend to defraud anybody in this trans¬ 
action? A. No, sir. I never had the intent to defraud any¬ 
body in my life. I certainly never intended to defraud 
anyone in my own State Department, nor this foreigner, 
or whoever it was. 

Q. What was your intention? A. My intention was to 
sell these films for about $12,000, if they were interested 
in purchasing them. 


The Court: In.the interest of time, I wiU not ad¬ 
mit them all, but take two of them. 


87 
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Q. Did you have these enlarged pictures at the 
88 time of the arrest? A. I had them in my possession. 

I had shown them to the managing editor of Look 
Maga 2 dne, of whom I asked $15,000 for them. 


By Mr. Witte: 

Q. So far as you are aware, are there any other pictures 
like this one under consideration. Defendant's Exhibit 1, 
in the United States? A. Not that I know of. They are 
exclusive, and that is why— 


Q. Do you know a Mr. Garrett Underhill? A. 
89 Yes, sir, I do. 

Q. When did you first see him, and where? A. I 
met him—^Mr. Underhill—^in the oflBce of Mr. Wilson Hicks, 
executive editor of Life Magazine. 

Q. What date was that, as nearly as you can remember? 
A. This was in June, 1948. 

Q. Did you have a conversation with him at that time? 
A. Yes, sir, I did. 

Q. State the conversation. A. I said to Mr. Underhill 
that I was amazed at his enormous knowledge of military 
matters, both strategic and tactical, and I asked him how 
he was able to amass all this information; and he smiled 
and whispered to me that he was with Naval Intelligence. 


Q. Did he tell you anything else about his past? A. He 
told me nothing else at the time, except that during the con¬ 
versation he used the phrase, ‘‘as a Naval oflScer*’, several 
times. 

Q. Did you believe that he had some connection with 
Naval Intelligence? A. Yes, sir, I did. 

90 Q. What was the general subject of the conversation 
had at that time with this editor of Life Magazine 
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and Mr. Underhill? A. The conversation was in relation to 
some photographs of the armor or a foreign power that 
Mr. Hicks was very much interested in buying, and Mr. 
Underhill was called in as a consultant for Life Magazine 
to identify these pictures and possibly to write a story on 
these pictures. They couldn’t close the deal with me until 
Mr. Underhill identified everything and gave Mr. Hicks the 
military information. 

Q. Was any deal closed at that time for these pictures? 
A. There wasn’t, because I raised the price from $3,200 to 
$5,000, because of certain additions that came in, and Mr. 
Hicks refused to pay the extra money. 

Q. Did you see Mr. Underhill thereafter? A. Yes, sir, 
I did. 

Q.How many times would you say you saw him there¬ 
after, up to on or about February 8, 1950? A. I believe I 
seen him anywhere from four to six times, at least. About 
a half a dozen times. 

Q. In what connection, chiefly, did you see him during 
that period? A. He wanted me to go along with him to an 
office—another magazine office—Time Magazine—and he 
thought I could get $5,000 from the editor of Time 
91 Magazine, who, he said, was a little more intelligent 
He wanted me to entrust these pictures of the 
armor of a foreign power to him, and I thought that he 
being with Naval Intelligence, I could entrust them to him, 
so I gave him tliese films; and in order for me to identify 
myself with this magazine at that time and get them back, 
he took out a blank check from his pocket, tore it in half, 
gave me half of it, and told me that when I called at Mr. 
Alexander’s office, in order to identify myself and get my 
films back, to give Mr. Alexander my half of the blank 
check, and in that w’ay Mr. Alexander would know who I 
am and return these secret films to me, which I did. I 
thanked him for what he told me. 

Q. Did you thereafter make a sale of certain films to 
Collier’s Magazine? A. Yes, sir, I did. 

#••••••••• 
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Q. State the connection, if any, that Mr. Underhill had 
with this transaction. A. Mr. Underhill asked me to meet 
him at the Harvard Club, and he went over these films I 
got for him. 

Q. Which films are you talking about now? The 
92 armor films? A. No, films of radar of a foreign 
power; and he had promised me that he could get as 
high as a thousand dollars apiece for each one of those 
pictures, during one of these conversations. 

When I met him in the Harvard Club, I showed him these 
pictures, and he was tremendously impressed, and he told 
me to go with him to Collier’s Magazine, where he intro¬ 
duced me to the editor of Collier’s Magazine, to negotiate 
a deal by which Collier’s Magazine was able to print the 
first pictures that were ever published of this radar of a 
foreign power. 

Q. Did you receive any money from Collier’s Magazine 
for these pictures? A. Yes, sir, I did. 

Q. How much? A. Twenty-eight hundred dollars. 

Q. I show you what appears to be a magazine article 
from Collier’s Magazine and ask you if that is the article 
you are talking about A. Yes, sir. This is the article I 
am talking about 

Q. Are the pictures in that article the pictures furnished 
by you in the manner described? A. Yes. 


93 Q. Did Mr. Underhill thereafter ask you to obtain 
other pictures, if you could, of matters of military 
or naval interest behind the Iron Curtain? A. Yes, sir, he 
did. 

Q. When was that? A. Immediately after the negotia¬ 
tions at Collier’s Magazine he took me to the Harvard Club 
restaurant, where we had dinner, and he told me that if I 
could obtain him the photos of four submarine bases of a 
foreign power, he would get me between $25,000 and 
$30,000. 
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Q. Did he mention those four submarine bases? A. Yes, 
sir, he did. 

Q. What were they? A. They were the Molotov sub¬ 
marine base at Murmansk, the Leningrad yards at Lenin¬ 
grad, the Marti yards at Nikolayev, and the Komsomolsk 
Naval Base on the Amur River. 

94 Q. Did you thereafter deliver some pictures on 
this subject to Mr. Underhill? A. I delivered to him 

the first pictures ever obtained of the antisubmarine war¬ 
fare set-up of a foreign power and the first pictures ever 
obtained, I believe, by our Government of the landing craft 
of a foreign power, in 1949, mentioned in the Collier ar¬ 
ticle. 

Q. Does Mr. Underhill have some of your pictures at the 
present time? A. Yes, he has twenty-nine of these pictures 
I have just mentioned. 

Q. Are you considered an expert in secret Russian films, 
Mr. Axelbank? A. Yes, sir. In the film trade and maga- 
zin trade, X am considered as an expert on Russian films 
and photographs. 

Q. I show you a letter and ask you if you received this 
letter. A. Yes, sir, I received this letter. 

• •••••••• 

95 Cross Examination 
By Mr. McLaughlin: 

• ••••••• 

96 Q. In your conversation with Mr. Nelson, did you 
tell him that you were employed by the OflSce of 

Naval Intelligence? A. No, sir, I never did. All I said 
was— When he asked me, “How were you able to 

97 get these picture?” I said, “I am with Naval In¬ 
telligence in an unofficial capacity.” 

Q. You were not with Naval Intelligence, were you? A. 
I was not officially. 

Q. Officially? A. That is right 
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Q. You were not unoflficially either? A- I was unof¬ 
ficially. 

Q. When you say “unofficially’’ what do you mean? A. 

I was working very closely with Mr. J. Garrett Under¬ 
hill, who told me that he is with Naval Intelligence, and 
mentioned the fact that he is a Naval officer at least half 
a dozen times during our conversation. 

Q. Mr. Underhill at that time was employed as a free¬ 
lance writer, wasn’t he? A. I don’t know that I never , 
knew that 

Q. You didn’t know that? A. He was employed as war¬ 
time chief editor. Military Intelligence, United States War 
Department General Staff. Now, I don’t know in 1950. 

Q. I mean at the time you were talking to Mr. Under¬ 
hill, did he ever tell you then that he was employed by the 
Office of Naval Intelligence? A. Yes, he did. 

Q. Did he employ you? A. He didn’t employ me 
98 officially, but he gave me assignments. 

Q. Were you to report to anyone in the Office of 
Naval Intelligence? A. No, sir, 

Q. What? Au No, sir. 

Q. Were you given any means of identification? A. Only 
on one occasion. Mr. Underhill gave me half of a tom 
blank check. 

Q. Was there anything on that? Any United States Gov¬ 
ernment insignia of any kind? A. No, sir. 

■Q. So that which you had from Mr. Underhill would not 
indicate that you were employed by the Office of Naval In¬ 
telligence? A^ It would not 


105 Q. When you talked to Mr. Laukhuff, did you tell 
him you were employed as an agent for Naval In¬ 
telligence? A. No, sir, I didn’t 
Q. Did you say anything like that? A. When he asked 
me how I was able to get them, I said—^I whispered to 
him —^and I quote— “I am with Naval Intelligence' un¬ 
officially.” 
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Q. That had nothing to do with your getting pictures? 
A. Well, in connection with Mr. Underhill’s being with 
Naval Intelligence,' a Naval officer, and wartime' chief 
editor. Military Intelligence, United States War Departi 
ment General Staff, I considered myself definitely as with 
Naval Intelligence unofficially. 

Q. When you say, ‘^with Naval Intelligence unofficially”, 
you understand that Naval Intelligence is a part of the 
United States Government, don’t you—an agency of it? 
A. Bight. 

Q. What were you turning over to the Office of 

106 Naval Intelligence as being unofficially employed; as 
you say? A. I beg your pardon; I was never turn¬ 
ing over anything-to the Office of Naval Intelligence. 

Q. Were you receiving any information from anyone as 
a result of being unofficially employed—^that is, as an agent 
of the Office of Naval Intelligence? A. I was not in any 
way an official of the Office of Naval Intelligence. 

Q. In your capacity, or acting on any information that 
you had received, or anything that led you to believe cer¬ 
tain things from Mr. Underhill during any of that time, 
have you ever reported to anyone in the Office of Naval 
Intelligence? A. No, sir, I never have. 

Q. About your activities? A. Only to Mr. J. Garrett 
Underhill. 

Q. During that time, did you ever turn over anything 
to the Office of Naval Intelligence? A. I did. 

Q. What? A. Twenty-nine pictures of the ASW setiup 
and landing boats, taken in 1949, the first pictures * that 
our Government ever got 

Q. Did you turn them over to Mr. Underhill? A. Yes, 
definitely—-J. Garrett Underhill—^29 pictures. - 

Q. Eve]^ you turned over to Mr. Underhill you 

107 sold for profit, didn’t you? A. No, sir. He never 
gave me a cent for those 29 pictures, and he still has 

thein. . 

Q. Was he going to publish them in the magazine? A. 
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He had promised me anywhere from $25,000 to $30,000 for 
these pictures of submarine bases and landing craft 
Q. Where was he going to get $25,000 or $30,000? A. 
From the CIA. 

Q. What is the CIA? A. Central Intelligence Agency, 
which he told me was the name of Naval Intelligence. 

Q. That is, of the United States Government? A. Right 


Re-direct Examination 

108 Q. Did Mr. Underhill ever teU you that he was 
going to Washington in connection with these films 

regarding Russian radar that you turned over to him? A. 
Yes, sir. 

Q. Did he say where he was going in Washington? 
Well, our understanding was—^he told me definitely that 
he was going to the chief. To my mind the chief was the 
rear admiral in charge of CIA. 

Q. Did he give you a telephone number? A. Yes, he 
gave me a telephone number where he was closeted with 
one of those important, top—^important heads of 

109 CIA. 

What is that telephone number? A. It is GLebe 
5709, in Arlington, Virginia. 

Q. Is Mr. Underhill in court now? A. No, sir, I don’t 
see him. 

Mr. Witte: I think counsel will stipulate that he was 
in the courtroom before. 

Mr. McLaughlin: I saw him out in the witness-room. . 
Mr. Witte: That is all from this witeess. 

Mr. McLaughlin: That is all I have. 

(The witness left the stand.) 

Mr. Witte: The defendant rests, your Honor. ’ 

The Court: Is there any rebuttal? 

Mr. McLaughlin: No, I have nothing, your Honor. 

The Court: I will ask the jurors to step outside, please. 
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(The jurors left the courtroom, and ^e following 
occurred): 

The Court: Mr. McLaughlin, in what respect or how 
did the defendant act as an agent of the Office of Naval In¬ 
telligence? 

Mr. McLaughlin: By representing himself to be an 
officer and, realizing on that, trying to get this api^intment 
with Dr. Bluecher. 


115 The Court: I think a prima fade case has been 
made out Proceed with the argument 
Mr. McLaughlin: Your Honor, may I call this Mr. Under¬ 
hill as a rebuttal witness? I do not know what he will 
testify to. 

The Court: Very welL 


JOH27 Gabbett Undebhill, Jb., 

was called as a witness and, being first duly sworn, tes¬ 
tified as follows: 

Direct Examination 

• • • •'•••. • • 

116 Q. I will ask you to take a look at the defendant 
Do you know him? A. Yes. 

Q. You know him as whom? A. As a Charles Horvath.^"'' 
.. Q. Mr. Underhill, did you ever make any representations 
to the defendant that you were in any way connected with 
the Office of Naval Intelligence? A. No. 

Cross Examination 


Q. Did you ever know the defen<^t as Herman Axel- 
bank?.. A. Subs^uent to his ar^j^ he told me his real; 
name was Herman.Axelbank. 
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Q. Did you ever receive any pictures from the defend¬ 
ant? A. On what occasion? 

Q. On any occasion. A. Yes, he showed me several 

117 ••••••••• 

Q. Did you write an article in Collier^s Magazine? 

A. Yes. 

Q. How recently was that? A. That issue appeared, I 
believe, in January, 1950. 

Q. I show you what purports to be a magazine article, 
and I ask you if that is the magazine article that you con¬ 
tributed to the magazine. A. It is. 

Q. Did you receive from Mr. Axelbank the pictures which 
are duplicated in this magazine article? A. They were not 
delivered to me; they were delivered to the magazine. 

Q. But they did come from Mr. Axelbank? A. They 
did. 


138 Q. Were you wartime chief editor. Military In¬ 
telligence Service, XT. S. War Department General 
Staff? A. Yes. It should be elucidated. It was report 
branch or dissemination branch. The name at various 
times was changed. 

Q.'Were you ever a Naval officer of the United States? 
A. I was never in the Naval service of the United States. 

• • • •••• • 

121 Ohabge to the Juey 

The Court (Bailey, J.) : Members of the Jury: 

The defendant, Herman Axelbank, has been charged by the 
United States in the first count of the indictment with 
falsely representing to one Perry liaukhuff that he was an 
agent for the Office of Naval Intelligence, and did act in 
that capacity, whereas he was not such an agent. The first 
count of the indictment states the offense on February 7, 
1950, and the ^ond coimt charges him with a similar of¬ 
fense on the following day, February 8,1950. 
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The iSrst thing for you to determine in -this case is 
whether the defendant was an agent for the OflBce of Naval 
Intelligence. If you find that he was not, then whether he 
falsely represented himself to be such an agent; and if he 
did falsely represent himself to be an agent of the Office of 
Naval Intelligence, did he commit any act relying upon tiiat 
false representation! 

If he made that false representation and then asked for 
information as to someone in the State Department, and 
he made this false representation for the purpose of ol> 
taining credit in the State Department, then he would be 
guilty as indicted. 

To that extent, it is immaterial whether he stated he was 
acting merely as an individuaL But if he attempted to gain 
credit or information by falsely representing himself to be 
an agen^t of Naval Intelligence, then he would be guilty 
under this indictment. 

122 These are questions of fact for you, and for you 
alone, to determine, because that is your province 
and not mine. 

The burden is upon the Government to prove the essen¬ 
tial elements of this crime beyond a reasonable doubt. In 
other words, ^e Government must pifove beyond a reason¬ 
able doubt that the defendant was not an officer of Naval 
Intelligence, that he falsely represented himself to be on<^ 
that thereupon he sought information as to the addioss of 
someone in the State Department, and that he falsely repre¬ 
sented himself to be such an agent for the purpose of gain¬ 
ing credit in the State Department The defendant being 
presumed to be innocent, the burden is ui)on the Govern¬ 
ment to prove these elements of this offense beyond a rea¬ 
sonable doubt That is such a doubt as would cause one 
of you to pause and hesitate before taking some important 
step in life which you are not compelled to take. ' 

You. are the .exclusive judges of the credibility of the 
various witnesses who have testified. You may consider 
their appearance upon the stand, their manner of testify- 
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ing, whether frank or evasive in answering, the interest 
of a witness from whatever cause arising as shown by the ^ 
testimony, or any fact which might tend to color or bias 
the testimony of a witness. 

If any witness has wilfnlly testified falsely as to 
123 any material fact as to which that witness could not 
reasonably be mistaken, yon may disregard the testi¬ 
mony of that witness in whole or in i>art, as yon deem fit. 

If connsel have any objections or reqnests, step to the 
bench, and I will hear them. 


124 Mr. Witte: I ask yonr Honor to charge the jnry 
that even if the defendant stated he was an agent 
of Naval Intelligence, if he said so in good faith, npon be¬ 
lief reasonably entertained, he is not gnilty of the offense 
charged and mnst be acqnitted. 

The Conrt: I do not qnite see what that means. Do yon 
mean if he honestly believed he was an agentf 

Mr. Witte: Unofficially. 

The Conrt: I do not think there is any evidence to sns- 
tain that. 

Mr. Witte: The fact that FBI agents have testified for 
the prosecntion is no sign in itself that the defendant is 
gnilty. The testimony of snch agents mnst be weighed in 
the same manner as that of any other witness. 


125 Verdict of the Juby. 

(At 11:47 a. m. the jnry retnm to the conrtroom 
and annoxmced its verdict, as follows): 

The Depnty Clerk: Mr. Foreman, has the jnry agreed 
npon a verdict? 

The Foreman of the Jnry: We have. 

The Depnty Clerk: On connt 1 of the indictment, what 
say yon as to Herman Axelbank? 
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The Foreman of the Jury: Guilty. 

The Deputy Clerk: On count 2 of this indictment, what 
say you as to Herman Axelbankf 
126 The Foreman of the jury: Guilty. 


129 Mr. TOtte: Your Honor, I move to set aside the 
verdict on the ground that the verdict is against the 
evidence and contrary to law. 

The Court: I overrule your motion. 

Mr. "Witte: I move to set aside the verdict on the ground 
that the indictment is fatally defective in that it does not 
allege an overt act. 

The Court: I overrule the motion. 

Mr. Witte: I move an arrest of judgment on the same 
ground. 
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Statement of Questions Presented 

The.questions are: . 

. (1) Whether, on trial of an indictment for alleged im- 

E ersonation of a federal officer, to other Government of- 
cers in the State Department, who did not believe his 
pretense that he was with Naval Intelligence, the court 
should have directed a verdict of acquittal, where defend¬ 
ant asked for an appointment as a private citizen with 
Dr. Bluecher, visiting Vice-Chancellor of the W'est „^rr 
man Government, and committed no overt act (as defend¬ 
ant claims) in furtherance of the pose.. .> 

(2) Whether the trial court should have granted de¬ 
fendant’s motion to dismiss and for a directed verdict 
of acquittal on the ground that the persons to whom the 
alleged impersonation was made did not believe it. 

(3) Whether the trial court committed reversible error 
in refusing to charge as requested: 

“Mr. Witte: I ask Your Honor to charge-the jury 
•! that even if the defendant stated he was-^ agent 
of Naval'Intelligence, if he said so in good faith, upon 
belief reasonably entertained, .he is not^guilty of fhe 
offense charged and must be acquitted.’ " 

The Court: I do not quite see what that means. 
Do you mean if he, honestly believed he was an 
agentf 

Mr. Witte: Unofficially. ^ 

The Court: I do not think, there is any evidence 
to sustain that.” ‘ .v- ^ 

(4) Whether the trial court committed reversible er¬ 
ror in refusing to charge as requested: - 

“The fact that FBI agents have testified for the 
prosecution is no sign in itself iiiat the defendant 
is guilty. The testimony of such agents must - ^ 
weighed in the same manner as that of any other 
witness.” ' ' ■ . c . 
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Jurisdictional Statement 

This is an appeal from a judgment of the District 
Court of the United States of the District of Columbia, 
convicting the appellant of impersonating a federal <^cer 
or employee, contrary to Section 912, Chap. 43 of Title 1^ 
Crimes and Criminal Procedure, U. S. Code, approved 
June 25,1048, effective September 1,1948. 

The appellant was indicted on two counts at the Jan¬ 
uary Term, 1950. Trial was had on the 19th and 20th 
days of June, 1950. On the 7th day of July, 1950, the^ 
defendant was sentenced to a year’s imprisonment, sen¬ 
tence being suspended. 




Statement of C^ase 


Defendant is a man 50 years of age, engaged in the busi¬ 
ness of compiling historical films, among which was one en¬ 
titled “The Truth About Russia^^ ( T r . 66)r He had never 
been convicted of a crime; indeed, had never before been 


even arrested. He was married, living with his wife and 
had two sons in college (¥i'. 


Towards the end of January, 1950, the question of Ger¬ 
man war prisoners in Russia came again to public notice. 
The defendant had devoted nine years and expended about 
$3815 to a compilation of pictures on photographic film of 
German, Italian and other prisoners of war obtained from 
Russian archives from and through persons who had 
smuggled them from behind the Iron Curtain. Prom thou¬ 
sands of feet of film^ he had selected 246 pictures (Deft’s. 
Plxhs. 1, 2, 3) and prepared an identifying list showing the 
nationality of the prisoners and the war front where taken 
Deft’s. Exh. 4). For the-few pictures of Italian prisoners 
from the “Blue Devil” brigade, he had paid $175 alone. 


Two enlarged samples of the pictures were received (Tr. 


iwoenlarge 
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Early in February, 1950, Dr. Bluecher, Vice-Chancellor 
of the West German Republic, visited the United States 
and was in Washington, D. C. 


The defendant conceived the idea of trying to sell to him 
these 246 pictures and the identifying script. Accordingly 
he telephoned the ECA Of&ce in Washington and inquired 
whether he might be able to see and confer with Dr. 
Bluecher. He was told that it might be arranged, if he 
presented himself in that dty 

On February 7,1950 (defendant said it was February 6). 
he api)eared at the oflSce of Saul Nelson, Chief of the Ger- 
man-Austria Branch of the Economic Cooperation Ad¬ 
ministration who was then at a meeting elsewhere with Dr. 
Bluecher (-Ti. 9^^ Defendant si)oke to Mrs. Lena Choroszy, 
secretary of Mr. Nelson, who testified on the trial that d^ 


fendant had told her he was there in the hope that Mr. 
Nelson would make an appointment for him to see Dr. 
Blnecher (Trr- OH then he asked whether he conld speak 
to her in a very confidential nature, and upon receiving an 
affirmative answer, had said “he was with Naval InteUi- 
gence^^ He did not specify any particular jwsition. She 
asked to see his credentials, bnt he said that his mission 
was of snch a secret nature, he was not supposed to have 
any credential at all. It later developed from defendant’s 
testimony that the secret mission he had in mind was an 
assignment he had received from J. Garrett Underhill, 
Wartime Chief Editor, Dissemination Branch, Military In¬ 
telligence Service, U. S. War Department General Staff, 
to obtain, if he could, pictures of Bussian subma^e yards 
at four specified places in Russia 11 8 ; 08 ).^^/*- 

' BSs relations with Mr. Underhill wiQ be more fuUy ex¬ 
plained infra. The witness was suspicious of defendant 
because he whispered to her rather than spoke, and he did 
not act in a routme manner because he did not show his 
credentials. That was not routine because quite a few Fed¬ 
eral Bureau of Investigation men come to Mr. Nelson’s 
office, and they are always very particular about showing 
her their credentials (T f . 11) . Several days after this 
occurrence she spoke to a man from the Federal Bureau 
of Investigation about the conversation with defendant, but 
had not discussed it with anyone between that time and 
the giving of her testimony on the trial (Ti. l2,10She 
remembered the conversation in detail because defendant 
had whispered to her (Tr. /Cj 

.The defendant waited for Mr. Nelson and had a conver¬ 
sation with him. Mr. Nelson testified that defendant said 
he was from the Office of Naval Intelligence; that he asked 
for his credentials, and defendant replied that he was not 
permitted to carry them because he worked behind the Iron 
Curtain; he said he wanted to see Mr. Bluecher. The wit¬ 
ness answered that Mr. Bluecher would be there for almost 
a week, and that defendant would have ample opportunity 
to get in touch with the Office of Naval Intdligence and 
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get some indication that he was bona fide (Tf. IS)’. De¬ 
fendant took some small pictures (Deft^s. Exhs. 1, 23) and 
some copies of lists (Deft^s. Exh. 4) from his briefcase 
and explained that these were pictures of German prisoners 
of war in Russia, and that he thought Mr. Bluecher would 
be interested in buying them for $12,000 so that he could 
negotiate with the Russians for their return. Mr. Nelson 
asked whether, in view of the fact that these items might 
be of interest to our Government—^whether he did not 
think it would be appropriate to first get in touch with the 
right oflBicials of the Office of Naval Intelligence, and his 
answer was that he thought Mr. Bluecher could bargain 
with the Russians more effectively than our officials could. 
Mr. Nelson indicated that this was a political matter, and 
referred him to Mr. Laukhuff of the State Department, 
who was in charge of the Office of German Political Affairs. 
He gave defendant Mr. laukhuff’s address and room num¬ 
ber (Trr-i9r0^)(^;)^. f / 

The witness thought that defendant’s material mi^t 
have some possible value to our government, and xmder 
the circumstances, the State Department was the agency 
that would be interested (Ti. 22)7 Defendant said he had 
gotten the pictures through someone in Hungary, said he 
wanted to make a sale of them, and claimed that they had 
value (Ti. 22). 

Perry Laukhuff, called as a witness for the Government, 
testified that he was Director of the Office of German Politi¬ 
cal Affairs at the State Department On or about Feb¬ 
ruary 7, 1950, defendant appeared at his office and said 
that he was an agent for the Office of Naval Intelligence 
and that he would like to have the witness 'make an ap¬ 
pointment for him with Mr. Bluecher; that he wanted to 
try to sell him some films of German prisoners of war in 
Russia, which he had obtained through a Russian agent 
in Szeged, Hungary. He showed the witness some pictures, 
a list, and a miniature magnifier (Deft’s. Exhs. 1, 2, 3) 
and he examined a few of the pictures with the magnifier. 
Mr. Tjaukhuff asked for credentials, but defendant said he 


5 


was not able to give any; that he would be glad to come 
back in a couple of years, after his present duties, were . 
over, and identify himself more fully (Tr. 2 6^ The wit¬ 
ness requested him several times to produce credentials 
and said: 

“I recall asking him whether his visit was to be 
taken as an ofl&cial visit or whether he was calling on 
me in his private capacity. 

As far as I recall, he said that it was not exactly 
an official call, but that he had come by these films and 
wanted to try to dispose of them on the side, so to 
speak’^ /^J 

Defendant was there in an unofficial capacity ( T f . 

After this conversation, the witness got in touch with 
several branches of the government. 

Next day, he saw defendant at his office. Mr. 2iander, 
an agent of the Federal Bureau of Investigation, was pres¬ 
ent and introduced to defendant, but not as such agent. 
The s^e conversation ensued as the previous day (Tf.' 

He initiated the steps resulting in the arrest of defend¬ 
ant 

Tr. Sir. /3 .‘ 

*‘Q. When he did not produce any credentials, you 
were satisfied in your own mind that he was not an 
agent of Naval Intelligence, isn’t that so? A Yes, 
sir.” 

At the time the second conference was initiated, he knew 
that Mr. Zander was an FBI agent, but he did not warn 
defendant that he was such agent, nor that anything he 
said might be used against him (Ti. 05^. 

Lambert G. Zander, a special agent of the Federal Bureau 
of Investigation, testified, as to the second conversation 
in Mr. Laukhuff’s office, that defendant had said he was an 
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undercover agent for the Office of Naval Intelligence, and 
that he wanted to use the services of the State Department 
in attempting to contact Dr. Bluecher, so that he might sell 
certain micro-films of German prisoners of war in Russia, 
which he had obtained behind the Iron Curtain; that he 
thought they would be of considerable value to the German 
Republic. He asked defendant whether he could identify 
himself, and he stated that he had no identification of any 
Mnd; that he had arrived a day or two before by plane, and 
that the plane was waiting for him in Canada. When asked 
for his passport or other means of identification, defendant 
stated that Mr. Zander would have to take his word that 
he was an undercover agent of the Office of Naval Intelli¬ 
gence, and he would be unable to further identify himself 
at that time (Tpi /^) 

Defendant stated that he was with the Office of Naval 
Intelligence, and also that he was an undercover agent 
for Naval Intelligence. 

“Q. Didn’t he say on this occasion, in substance, that 
he was there really to get the help of the State Depart¬ 
ment as a private citizen and not in any official 
capacity? Wasn’t that the substance of his talk? A. 
I didn’t hear it, sir. 

Q. Did Mr. Laukhuff say to Mr. Axelbank, in sub¬ 
stance, ‘Are you here unofficially as a cdtizei^ or as a 
representative of the Government?’ A, I didn’t hear 
that statement.” 

-Tx. 42. : 

“Q. What did Mr. Axelbank do in furtherance of 
this alleged claim that he was with Naval Intelligence? 
A. He told me in two instances in Mr. LaukhufF’s office 
in the State Department One instance was that he 
was an employee of the Office of Naval Intelligence. 
The other instance was that he was an undercover 
agent for ONL _ 



Q. For ONI? A. For the Office of Naval Intelligence. 
Q. Was that the extent of his pose? A. Yes.’’ 


John Neely, testified for the Government that he was 
employed in the Washington office of the FBI and accom¬ 
panied Mr. Zander to Mr. Lankhnff’s office. He waited in 
the outer office, while Mr. Lankhnff, Mr. Zander and de¬ 
fendant conferred ( Tr. -40^ 4 4). At the close of that talk, 
he was called into the inner office where the three were, 
and questioned the defendant, asking him if he were con¬ 
nected with the Office of Naval Intelligence. He received 
a negative reply. 


Defendant accompanied him to the Department of Justice 
Building, where he restated his purpose in being at Mr. 
Laukhuff’s office, that he had clipped the film from an' old 
newsreel, that he had paid $175 for it, and was going to 
try to sell it for $12,000; that he had bought it from one, 

Jim Cessare (^f . 46 ). The witness did not make an in¬ 
vestigation to find out the value of the pictures ( - T r . 47) . 

He volunteered the statement that defendant had said 
people in the State Department would give more credence 
to his story because of his saying he was with ONI. De¬ 
fendant had possibly told him the pictures came from a 
source he did not wish to disclose. The 246 pictures are all 
different. He did not recall defendant’s saying that to 
disclose the source of the pictures might endanger some¬ 
one (Ti. 40, 49). He had looked at the pictures and they 
appeared to portray German prisoners of war ( Tr. /<fy 


Defendant also told him that he had met a man identified 
as Garrett Underhill, who had prepared an article for 
Collier’s Magazine; that Garrett Underhill was a military 
intelligence officer; that this Underhill had told defendant 
that he could possibly use some pictures along intelligence 
lines; and that as a matter of fact, he had given some pic¬ 
tures, or sold some pictures, to Mr. Underhill (Tr 



. Commander Nelson D. Zimmerman testified that a search 
of records at the Office of Naval Intelligence disclosed that 
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defendant was not employed there in February, 1950 (Ti t* 
53) - r * Unofficial persons supply Naval Intelligence with in¬ 
formation 

The Grovemment rested, and defendant's counsel moved 
to dismiss the indictment and for a directed verdict of 
acquittal on the grounds that the Government had failed 
to prove any case against the defendant, that there must be 
something more than a mere statement by the accused that 
he was a public officer, that there must be some overt act, 
some pretense or pose in furtherance of his claim that he 
was an agent or officer of the United States, that they did 
not believe his claim that he was with Naval Intelligence, 
and that there was no evidence of intent to defraud but 
only that defendant was trying to effect a Intimate busi-^ 
ness deal with Dr. Bluecher ( ffh r . 54 , 65, 

The motion was denied with exception 

Herman Axelbank, testified on his own behalf that on 
Friday, February 3rd, 1950, he telephoned from New 
York City to the office of EGA in Washington, D, C., and 
informed a young lady in that office that he would like 
assistance in getting in contact with Dr. Bluecher, who 
had just arrived from Germany. He inquired whether 
he could go to Washington and possibly get a short inter¬ 
view with him in connection with the sale of some secret 
film s. She told him that if he brought the^ films to her, 
a meeting could be arranged €7^ 

’ The following Monday, which was February 6th, 1950, 
he went to the Economic Cooperation Administration Of¬ 
fice in the State Department in Washington, D. C. He 
spoke to Mrs. Choroszy, who was a witness for the Govern¬ 
ment, and asked to talk with the manager of the office 
in connection with a matter that he wished to discuss 
with him; that he had very little time and was obliged 
to return to New York that same day. She inform^ 
him that Mr. Nelson, who was the man he wanted to see, 
was engaged in a conference and she did not think he 
could see him for quite a while. He replied that he would 
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be glad to wait and she assented- He did not tell Mrs. 
Choroszy that he was an agent of naval intelligence tTrr 

He saw Mr. Nelson about an honr later that same day, 
and told him that he had been paying about $12.00 a week 
in taxes for about seven years, and that this was the first 
time he ever came to his own government for a favor; 
that he wanted to communicate with Dr. Bluecher, who 
he understood was in Washington that day, and would 
Mr. Nelson be kind enough to arrange a brief interview 
with Dr. Bluecher, to whom he wished to show some 
important films that he understood the government and 
Dr. Bluecher were trying very hard to get relating to 
German prisoners behind the Iron Curtain. 

Mr. Nelson inquired why he did not try to sell them 
to the United States Government, and the defendant re¬ 
plied, “Why take this money fom my own govenment 
when these fellows are yelling their heads off for their 
prisoners’’; that they should pay a price for the films 
if they want them; that it would be worth at least $2,000.00 
to Mr. Axelbank, which would save him that much money 
if he could avoid a trip to Europe in the matter—^to be 
able to meet Dr. Bluecher in Washington, D. C. Mr. 
Nelson asked how he had been able to get the pictures, 
and the defendant whispered that he was with Naval 
Intelligence in an unofficial capacity; that Mr. Nelson 
queried whether he had any credentials, and the defend¬ 
ant answered that he could not have any and did not 
have any; that his work was unofficial He also told Mr. 
Nelson that a newspaper correspondent behind the Iron 
Curtain, if he wants to get his information straight and 
uncensored, risks his neck, and the film correspondent who 
wants to get his photographic information straight and 
uncensored, risks, not only his own neck, but several other 
peoples’ necks in the getting of the photographic data, 
and that was why he could not go by his own name. He 
gave Charles Norman as the name that he must use for 
precautionary reasons to protect his contacts, but that 
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he would be very glad to identify himself and tell him 
his real name as soon as this transaction, if it wer^ suc¬ 
cessful or unsuccessful, should be over CTir70, 

He further informed Mr. Nelson that he had spent 
countless hours of research over a period of nine years 
in compiling and screening these 246 pictures from about 
12,000 feet of secret film that he was able to screen. He 
had showed these films to Mr. Nelson, who looked at 
about four op sis of them through the miniature magni¬ 
fier (Ti. 

He never told Mr. Nelson that he had been working 
in Hungary regarding the schnorkel. He had pledged 
Mr. Nelson to absolute confidence when he had met him, 
and told him there was something he could not really dis¬ 
cuss, but inasmuch as Mr. Nelson was with the State 
Department, he had absolute faith in his pledge of con¬ 
fidence and he told Mr. Nelson that he was on a critical 


naval assignment in regard to four submarine bases of 
a foreign power (•ggi 7?j 


Mr. Nelson, at the conclusion of the conversation, di¬ 
rected him to an office in the State Department Build¬ 
ing, where he saw the witness, Mr. Laukhuff 7 3) 

The following conversation ensued: He asked Mr. 
Laukhuff to please hear, in absolute confidence, what he 
was going to say because it was a matter of national se¬ 
curity; that he would be very grateful if Mr. Laukhuff 
would arrange an interview between him and Dr. Bluecher 
in relation to his trying to seU some films that he thought 
Dr. Bluecher would be very much interested in; that he 
was temporarily going under the name of Charles Nor¬ 
man, which was not his real name, but that he would be 
glad to identify himself if the transaction should be com¬ 
pleted; that he was using this name only to protect some 
of his contacts who might be shadowed by foreign agents; 
that Mr. Laukhuff examined the films and said he thought 
they were very interesting, inquiring where the defend¬ 
ant had been able to get them; that he replied he’was 
with Naval Intelligence. Mr. Laukhuff asked for his ere- 
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dentials, and Mr. Axelbank, said that he had none, that 
he conld have none because his work was unofficial, that 
he stressed the word unofficial a^least thre^e or four times 
during the conversation ) 

The defendant informed Mr. Laukhuff that he was anxi¬ 
ous to get back to his home in New York the same day 
and he asked Mr. Laukhuff to be kind enough to arrange 
an interview that very day. The latter requested that 
he communicate with him by telephone the following morn¬ 
ing at 10 A. M. ( Tr i 7 ^. 

The next momiog defendant phoned Mr. Laukhuff from 
his room in the YMCA and was requested to phone him 
later in the afternoon at four o’clock. At four o’clock, in¬ 
stead of phoning from his room, he went to the office No. 
5 in the State Department Building where Mr. Lauk¬ 
huff Jiad his office and phoned from a booth in the lobby. 
Mr. Laukhuff asked him to please be at his office the fol¬ 
lowing monung at 10 and he would meet the proper man 

= 57 ] 

About ten minutes after this conversation, Mr. Laukhuff 
walked out of the lobby in the same building and passed 
the defendant but avoided his glance and he had a pained 
look on his face. Defendant thought nothing of it, be¬ 
cause he did not realize what was in store for him. He 
saw Mr. Laukhuff the next day at 10 A. M. at his office. 
A German-looking man was present and sat alongside 
him; he motioned defendant to show the films to this 
stranger. Defendant thought that this person was a Ger¬ 
man representative or his secretary and showed him the 
films. It turned out that this third man w^ Mr. Z^der, 
who testified for the Government ( Tf. ^7J 

.Mr. Laukhuff asked the defendant to teU Mr. Zander 
his story and he did so, saying that he had some very 
valuable film that he obtained after countless hours of 
research over a period of about nine years showing, among 
other things, German, Italian, Hungarian and Romanian 
prisoners of war behind the Iron Curtain. He asked 
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how defendant was able to get them and defendant re¬ 
plied, “I am with Naval Intelligence in an unofficial ca¬ 
pacity.^’ He inquired whether defendant had any cre¬ 
dentials and was told that he had none, that he could 
have none, that his work w’as nnofficiaL He showed Mr. 
Zander the films; he then pulled out a pad from^his pocket 
and said, “Come with us” ( Tr. 78, - 79 ) 

He went with Mr. Zander together with another special 
agent by the name of John Neely, who also had testified 
for the Government. They were both together when they 
began questioning him in a different office, probably of 
the FBI (Tr. 

Defendant requested them to communicate with Mr. J. 
Garrett Underhill at Woodstock, New York, who was 
War time Chief Editor, Military Intelligence Service, U. S. 
War Department, General Staff, claiming that they would 
save the Government and him a lot of useless expense 
and trouble. Mr. Zander questioned him about every¬ 
thing in defendant’s briefcase and defendant answered; 
he was as cooperative as could be. He informed them 
that he was working with Mr. Underhill very closely, and 
was in fact working on a critical naval assignment at 
the moment; that there was an article published in Col¬ 
lier’s magazine written by Mr. Underhill recently, and 
the pictures in this article had been obtained by the de¬ 
fendant for Mr. Underhill (Tr. He did not tell Mr. 
Neely in words or substance, that he clipped these pic¬ 
tures from old newsreels, nor did he obtain them from 
any newsreel. None of these pictures had ever been 
published in any newsreel in the United States. Actually, 
he had obtained these pictures from various Russians who 
had escaped from behind the Iron Curtain, over a period 
of twenty years, some of them as recently as 1946 (Tr^ 

So) 

He did not teU Mr. Neely that he had paid $175.00 for 
these films. He had said that he had paid $175.00 for 
the Italian Blue Devffs pictures which are only about eight 
in number 3^ 
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Defendant spent on the pictures approximately $650.00 
in 1944, $700.00 in 1945, $310.00 in 1946, $975.00 in 1947, 
$400.00 in 1948 and approxii^tely $780.00 in 1949, a total 
of about $3,815.00 ^ri F' 

The pictures dealing with the Italian Blue Devils he 
had obtained from a fellow named Jim Cessare ( T r . J/J 

He did not tell Mr. Neely, in words or substance that 
he said he was connected with the Office of Naval Intelli-, 
gence to gain credence with the State Department 

He never stated that he had been working behind the 
Iron Curtain (Tr. ^1) 

He did not tell Mr. Nelson, in words or substance, that 
he would make two G’s available to him, but only that it 
would be worth $2,000.00 to him not to have to make a 
troublesome and expensive trip to Europe, if he could 
see Dr. Bluecher, and wished Mr. Laukhuff to be kind 
enough to arrange an interview ^0 

He did not tell Mr. Zander, in words or substance, that 
he had arrived a day or two before by plane from Europe 
and that he had a plane waiting for him in Canada 

He never intended to defraud anybody in this transac¬ 
tion. He never had the intent to defraud anybody in his 
life. He certainly never intended to defraud any one 
in his own State Department or this foreigner, meaning 
Dr. Bluecher. His intention was to sell these films for 


about $12,000.00,- if they were interested in purchasing 
them (Tt . /J 


' Certain enlargements of the pictures, of which two 
were received in evidence, the defendant had shown to the 
managing editor of Look Magazine, of whom he had asked - 
$5,000.00 for them. These pictures were exclusive ^j 

He first met Mr. J. Garrett Underhill in the office of , 

Mr. William Hicks, executive editor of Life Magazine in 
June, 1948 and had a conversation with him there. He 
said to Mr. Underhill that he was amazed at his enormous 
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knowledge of military matters, both strategic and technical 
and he asked how he was able to obtain and remember 
all this information. Mr. Underhill smiled and whispered 
to him that he was with Naval Intelligence ( fe 

During the conversation, he used the phrase, ‘^as a naval 
officer’^ several times, and defendant believed that Mr. 
Underhill^had some connection with Naval Intelligence 

The conversation concerned some photographs of the 
armor of a foreign power that Mr. Hicks was very much 
interested in buying and Mr. Underhill was called in as 
a consultant for life Magazine to identify these pictures 
and possibly could write a story on them. They could 
not close the deal with the defendant until Mr. Underhill 
identified everything and gave Mr. Hicks the military in¬ 
formation. No deal was closed at that time because he 
raised the price from $3,200.00 to $5,000.^ on the. basis 
of certain additions that came in ( Tp i ^ ^ J 

Between that time and on or about February 8th, 1950, 
he saw Mr. Underhill about six times. Mr. Underhill 
wanted defendant to go along with him to the office of 
Time magazine. Mr. Underhill thought that defendant 
could get $5,000.00 from the Editor of Time magazine 
and wanted defendant to entrust these pictures of the 
armor of a foreign power to him. Believing that Mr. 
Underhill was with Naval Intelligence, defendant entrusted 
the pictures to him and in order for him to identity him¬ 
self with this magazine to get them back, Mr. Underhill 
took out a blank check from his pocket, tore it in half, 
gave him half of it and told him that when he called at 
Mr. Alexander's office, in order to identify himself and 
get his films back, he should give Mr. Alexander his half 
of the blank check and in that way Mr. Adexander would 
know who he was and reJam this secret film to him, which 
defendant did (Tr. 

Thereafter, the defendant had obtained certain films of 
radar of a foreign power, which he sold to Collier ^s Maga- 
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zine for $2,800.00. When he showed these pictures to Mr. 
Underhill in the Harvard Club, he was tremendously im¬ 
pressed. They went to Collier’s Magazine and made a 
deal whereby it was able to print the first pictures that 
were ever published of this radar of a foreign power 
(0D r . -9 1, 2 - 4 ) 

The article of Mr. Underhill in Collier’s Magazine, con¬ 
taining the pictures obtained from defendant, was offered 
in evidence ( Tr. OQ, 03), and excluded.' 

Immediately after the negotiations at Collier’s Maga¬ 
zine, Mr. Underhill took him to the Harvard Club restau¬ 
rant and told the defendant that, if he could obtain for 
him the photos of four submarine bases of a foreign 
power, he would get for defendant between $25,000.00 
and $35,000.00. These submarine bases were the Molotov 
at Murmansk, the Leningrad at Leningrad, the Marti at 
NikolayevyAnd the* Komsomolsk on the Amur Biver 
( T i. ^V 

. Thereafter, he delivered 29 pictures, the first ever ob¬ 
tained of the anti-submarine warfare setup of a certain 
foreign power; also, the landing craft of a foreign power 
in 1949, mentioned in the Collier’s article. 

A letter was received in evidence of which the follow¬ 
ing is a copy 

“United States Government 
Coordinator of Information 
New York, New York 

April 30, 1942 

Mr. H. Axelbank 
1527 Morris Avenue 
New York, New York 

Dear Mr. Axelbank: 

The Coordinator of Information is endeavoring to 
locate motion picture films and photographs taken 
outside of the United States that may prove of in¬ 
terest and value to the war effort. 
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I understand that you have material that might 
prove of interest to us. May I look this material 
over some day soon, at your convenience, with the 
object of copying that which would be of value to the 
Government. Our address in New York is 270 Madi¬ 
son Avenue and the telephone number is Lexington 
2-0060, Extension 90. 

Thanking you in advance, 

Sincerely yours, 

(sig.) 

Frederic K. Abbot, 

Pictorial Records Section’’ 

FKA:EAC 

On cross-examination, the defendant insisted that he was 
xmofiScially with Naval Intelligence. He was working very 
closely with Mr. Underhill, who told him that he was with 
Naval Intelligence, and mentioned the fact that he was a 
naval officer at least a half a dozen times during their first 
conversation ( ^r. 07 f r He never knew that Mr. Underhill 
was employed as a free-lance writer ^ Tr. J 

Mr. Underhill did not employ him officially but gave him 
an assignment Defendant was not to report to anyone in 
the Office of Naval Intelligence, nor was he ever given any 
meai^ of identification except the tom blank check 

He had intended to take a trip to Europe to see Dr. 
Bluecher, if he had not been able to see him here, and was 
going to take these films with him (Trr99). 

Prior to February 6th and 7th, 1950, he was not familiar 
with the term ONI, and only casually with the branch of 
the government known as Naval Intelligence. Mr. Under¬ 
hill had informed him that they changed the name of the 
Intelligence Service to CIA, Central Intelligence Agency 
• (Tu i 99; 4 0 0 ). This he learned only after his arrest. 
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Defendant’s business dealings were with Mr. Hicks of 
Life Magazine, except that he knew then that all the men 
in the office of the magazine were naval officers, and it was 
a routine matter for them to relay any secret infonnation 
to the government 

The reason why he did not use his own name was that 
he could not chance being shadowed by foreign agents in 
connection with these films which were smuggled out from 
behind the Iron Curtain (Tr. iO-f}. 

In connection with Mr. Underhill’s being with Naval 
Intelligence, Naval Officer, and War time Chief Editor, 
Military Intelligence, United States War Department, Gen¬ 
eral Staff, he considered himself definitely as with Naval 
Intelligence xmofficially (JCr. 103)7 

Defendant never reported to anyone in the Office of 
Naval Intelligence but only to Mr. Underhill (Tr. 106). 
He turned over to the Office of Naval Intelligence, through 
Mr. Underhill, 29 pictures of the ASW (anti-submarine 
warfare setup, and landing boats taken in 1949, the first 
pictures our government ever got, Ti. WG).09‘/>/>‘ 

Mr. Underhill had promised defendant from $25,000 to 
$35,000 for these pictures of submarine bases and landing 
craft which he expected to get from CIA of the Government 
(■Tr 3S) 

On re-direct examination, the defendant said that Mr. 
Underhill informed him he was going to Washington in 
connection with the Kussian radar films to see the Chief, 
,the Bear Admiral in charge of CIA, and gave him the tele¬ 
phone number. Globe 5709, in Arlington, Virginia, where he 
was closeted with one of those important heads of CIA 
( Ji.l00auin 0 9 ).(^^. 2^1 

In rebuttal, the government called Mr. Underhill as a 
witness. He denied that he had ever made any repre¬ 
sentations to the defendant that he was in any way con¬ 
nected with the Office of Naval Intelligence ( T y . 116 ’ )r He 
had known the defendant as Charles Horvath, but subse- 
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quent to his arrest, defendant informed him that his real 
name was Herman Axelbank. , He had received pictures 
from the defendant -( T r . 9^) 

The witness had written the article in Collier’s Magazine 
mentioned by the defendant, and he received from defend¬ 
ant the pictures which were duplicated in this magazine 
article ( T r . 

He was War time Chief Editor, Dissemination Branch, 
Military Intelligence Service, United States War Depart¬ 
ment, General Staff. He denied that he had ever been a 
naval officer of the United States ( Tf. 11 & ) . He was staff 
member of the Life Magazine for ten years prior to 1948 
and then became consultant to Life Magazine. 

Defendant’s counsel wanted to cross-examine Mr. Under¬ 
hill about all the points in the case, and even offered to 
make him defendant’s own witness, but objections to the 
testimony were sustained. Inasmuch as the Government 
limited the rebuttal practically to the proposition that Mr. 
Underhill had never made any representations to the de¬ 
fendant, that he was not in any way connected with the 
Office of Naval Intelligence, the rest of defendant’s testi¬ 
mony about his relations with Mr. Underhill must be taken 
as uncontradicted. 

Before Mr. Underhill testified, the Government rested, 
and its case was reopened on the second day of the trial to 
receive rebuttal testimony. 

After the Government first rested its case, in a colloquy 
between court and counsel, the following took place ( - Tr. — 

3f) 

‘‘The Court: Mr. McLaughlin, in what respect or 
how did the defendant act as an agent of the Office 
of Naval Intelligence? 

Mr. McLaughlin: By representing himself to be 
an officer and, realizing on that, trying to get this 
appointment with Dr. Bluecher.” 
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The questions raised by the defendant on the motions 
to dismiss were of such gravity that the court adjourned 
the trial until the next morning to enable him to examine 
the same ^vith greater particularity ( Tr. 111). 

The next morning, the court denied renewed motions for 
a dismissal of the indictment and for a directed verdict of 
acquittal. A further ground for the motion was asserted 
that the indictment was fatally defective in that it did not 
allege any overt act (Tr. lyCfJT 

The case went to the jury who found the defendant guilty 
on both counts of the indictment. 

Defendant’s motions to set aside verdict and for a new 
trial, and for an arrest of judgment were denied^tTi. "f. 

Defendant was sentenced to one year’s imprisonment and 
the sentence was suspended. 

We respectfully submit that this evidence requires the 
following findings of fact: 

1. That defendant wanted to meet Dr. Bluecher so that 
he could try to sell him the 246 pictures. 

2. That defendant wanted the State Department to help 
him to get an appointment to see Dr. Bleucher. 

3. That, while defendant said he was with the Naval 
Intelligence, he made it clear that he was applying for the 
appointment as a private citizen. 

4. That defendant could not possibly be trying to sell 
these pictures in an ofl&cial capacity as an agent or em¬ 
ployee of Naval Intelligence. Such agents and employees 
do not go about officially selling pictures of German pris¬ 
oners of war or otherwise. 

5. That Mr. Laukhuff and the others did not believe de¬ 
fendant’s statement that he was with Naval Intelligence. 
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6. That defendant honestly, though mistakenly, believed , 
he had a connection with Naval Intelligence through Gar¬ 
rett Underhill, Wartime Chief Editor, Dissemination 
Branch, Military Intelligence Service, U. S. War Depart¬ 
ment General Staff, and allegedly a naval intelligence 
officer. 

7. That defendant did not do anything in the pretended 
role of naval intelligence agent or employee. Asking for 
an appointment to sell privately owned pictures in a pri¬ 
vate, unofficial transaction is not a pretense or pose of a 
representative of Naval Intelligence. 

8. That defendant went to a strange place indeed to pose 
falsely as an agent of Naval Intelligence. 

Statute Involved 

Sec. 912, Chapt. 43 of Title 18, Crimes and Criminal 
Procedure, U. S. Code, Approved June 25, 1948, Effective 
Sept. 1, 1948. Officer or employee of the United States. 

‘‘Whoever falsely assumes or pretends to be an offi¬ 
cer or employee acting under the authority of the 
United States or any department, agency or officer 
thereof, and acts as such, or in such pretended char¬ 
acter, demands or obtains any money, paper, docu¬ 
ments, or thing of value, shall be fined not more than 
$1,000 or imprisoned not more than three years, or 
both.’’ 


Summ 2 uy of Argument 

Mr. Laukhuff of the State Department testified that the 
defendant told him that he wished an appointment with 
Dr. Bluecher in order that he might try to effect a sale to 
him of the pictures of German war prisoners in Kussia; 
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and that defendant had further stated he was with Naval 
Intelligence; that he was conferring with Mr. Laukhuff and 
making the request for the appointment as a private citizen 
and not in any ofiScial capacity; that he had no credentials 
and could have none. 

Mr. Zander, the FBI agent testified to substantially the 
same thing, except that he said he did not hear the state¬ 
ment that defendant was asking for the appointment as 
a private citizen and not in any official capacity. This 
negative testimony must yield to the positive evidence of 
Mr. Laukhuff (23 C. J. 42 Sec. 1787, Evidence). Mr. Zan¬ 
der further stated on cross examination that the only act 
in furtherance of his pretence or pose was defendant’s 
statement, twice made, that he was with Naval Intelligence. 

Defendant’s statement as to his relations with J. Garrett 
Underhill, Wartime Chief Editor, Dissemination Branch, 
Military Intelligence Service, U. S. War Department, Gen¬ 
eral Staff, was wholly uncontradicated, except that Mr. 
Underhill denied, as a witness in rebuttal, that he ever had 
any connection with naval intelligence. In effect, he had 
admitted that he had received exclusive naval photographs 
of Kussian radar and other equipment which he incor¬ 
porated in an article in Collier’s Magazine; that he had 
given defendant an assignment to get exclusive pictures of 
four Bussian submarine yards, and that he had received 
other similar pictures from defendant. 

Defendant claimed he had acted in good faith in an 
honest belief that he had an unofficial connection with 
Naval Intelligence by reason of his relations with Mr. 
Underhill. 

The trial court was troubled by the question of any overt 
act in furtherance of the alleged pose, and took the matter 
under advisement overnight. He finally came to the con¬ 
clusion that defendant was seeking an address, to wit, the 
address of Dr. Bluecher (Charge, T r . 102 ) (rather than an 





22 


appointment with Dr. Blnecher, as all the witnesses testi¬ 
fied), and the case came within the purview of United 
States V. Lepowitch (1943) 318 XT. S. 702, rev. 48 F. Snpp. 
846. 

On this point, appellant claims that the evidence failed 
to show any overt act. In the Lepowitch case, the defend¬ 
ants, posing as FBI agents, sought an address of a third 
party from the complaining witness. This was an act in 
furtherance of their alleged job as FBI agents. In the 
case at bar, it certainly was not an act in furtherance of 
the duties of one with Naval Intelligence to go to the 
State Department and request an appointment with a rep¬ 
resentative of the West German government for the pur¬ 
pose, as a private citizen, of trying to sell him some 
pictures. There is no relation between what he did and 
his pretended position. 

Mr. Laukhuff saw the incongruity of an alleged employee 
of Naval Intelligence coming to him with a request for 
such an appointment Hence, he asked the question 
whether defendant conferred with him officially or as a 
private citizen and received the answer that defendant 
bespoke his aid as a private citizen. Obviously, the Office 
of Naval Intelligence has sufficient authority to try to make 
such an appointment itself in furtherance of official action. 
No case in' the books can be found like the one at bar. In 
all the reported cases, there was an attempt to obtain, or 
the actual obtaining, of some thing of value. The Lepo¬ 
witch case is at the extreme, and there the FBI agents 
were pursuing their pretended role. 

This brings us to our next contention, that none of the 
Goverment witnesses was deceived by defendant's alleged 
pose; each of them believed that he was not with Naval 
Intelligence, contrary to his claim. On this ground also, a 
directed verdict of acquittal should have been granted. 

The defendant made a request to charge which went to 
his entire defense on the merits, namely, that he had acted 



in good faith, in an honest belief that he had an nnoflScial 
connection with Naval Intelligence. This claim was sup¬ 
ported by much of the testimony in the record. Yet, the 
following took place when defendant’s counsel made his 
requests to charge: 

Tr. 1 3 4 : 4f/>- 

“Mr. Witte: I ask your Honor to charge the Jury 
that, even if the defendant stated he was an agent of 
naval intelligence, if he said so in good faith, upon 
belief reasonably entertained, he is not guilty of the 
offense charged and must be acquitted. 

The Court: I do not quite see what that means. 
Do you mean if he honestly believed he was an agent? 

Mr. Witte: Unofficially. 

The Court: I do not think there is any evidence to 
sustain that” 

This refusal to charge is alleged as reversible error. 

Appellant further contends that it was reversible error 
for the court to refuse to charge the following: 

T f . : 

“Mr. Witte: The fact that FBI agents have testi¬ 
fied for the prosecution is no sign in itself that the 
defendant is guilty. The testimony of agents must be 
weighed in the same manner as that of any other 
witness.” 

STATEMENT OF POINTS 


POINT I 

The mere statement that defendant was with naval 
intelligence does not constitute a crime. There must be 
some further act to carry out the pose or pretense. 







POINT II 


Inasmuch as admittedly the Government witnesses did 
not believe defendant’s pretense, he was not guilty of the 
crime charged. 


POINT III 

The trial court committed reversible error in his refusal 
to charge that, even if the defendant stated he was an 
agent of Naval Intelligence, if he said so in good faith 
upon belief reasonably entertained, he is not guilty of the 
offense charged and must be acquitted. 

POINT IV 

Reversible error was committed in the trial court’s 
refusal to charge the jury that the fact that FBI agents 
have testified for the prosecuticm is no sign in itself that 
the defendant is giulty. The testimony of such agents 
must be weighed in the same manner as that of any other 
witness. 


POINT I 

The mere statement that defendant was with naval' 
intelligence does not constitute a crime. There most 
be some further act to carry out the pose or pretense. 

No such overt act can be found in the case at bar. The 
Government relies on United States v. Lepovntch (1943) 
318 XJ. S. 702, rev. 48 ,F. Snpp. 846. There, defendants 
demurred to an indictment charging that they did falsely 
take upon themselves to act in the capacity of agents of 
the FBI by “demanding of .and from Mrs. Adele Silk that 
she give the defendants information of and concerning the 
whereabouts of one, Abe Zaidman.” The court said: 

“In any case, this branch of the statute covers the 
acquisition of information by impersonation, although 
the information may be wholly valueless to its giver.” 


Citing Haas v. Henkel, 216 U. S. 462, 480, 54 L. ed. 569, 
577, 30 S. Ct. 249, the court held 

‘tit is not essential to charge or prove an, actual finan¬ 
cial or property loss to make a case under the 
statute.’^ 

In U. S. V. Barnow, 239 U. S. 74, it was said that the 
Statute 

“requires something beyond the false pretense with 
intent to defraud; there must be some act in keeping 
with the pretense/’ 

Page 80; 

“It is the aim of the section not merely to protect 
innocent persons from actual loss through reliance 
upon false assumptions of Federal authority, but to 
maintain the general good repute and dignity of the 
service itself.” 

In this case, the indictment charged that defendant 
sought to sell and did sell a certain set of books entitled, 
“Messages and Papers of Presidents” by representing 
himself to be an employee of the Government charged to 
make such sales. 

In Ekberg v. Z7. S. (1948) 1st CCA—^Puerto Rico, 167 
F. (2d) 380, one count of an indictment charged that de¬ 
fendant pretended to be an officer and employee of the 
U. S. Engineering Office of the United States War Depart¬ 
ment, and did take upon himself to act as such officer and 
employee in that he called by telephone one Diaz and falsely 
pretended to him that he was such officer and employee 
of the United States. The second count charged that de¬ 
fendant demanded a typewriter from Diaz as a result of the 
pretense. The third count charged that defendant actually 
obtained the typewriter from Diaz. The first count was 
held insufficient to charge an offiense, the court saying, page 
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“We say that the ‘in that^ danse vitiated the connt 
because it treated the defendant's pretense of being 
an ofl&cer as satisfying the statutory requirement that 
the defendant must ‘take upon himself to act as such^ 
This is clearly not enough. As stated in United States 
V. Barnow, supra, 239 U. S. at page 77, 36 S. Ct. at 
page 21, 60 L. Ed. 155: ‘But to “take upon himself to 
act as such” means no more than to assume to act in 
the pretended character. It requires something beyond 
the mere pretense with intent to defraud; there must 
be some act in keeping with the pretense • • •» So, 
in Ba/is v. United States, supra, 25 F. 2d at page, 295, 
the court said: ‘It was not sufficient to charge that the 
accused falsely pretended to be £in officer of the United 
States with intent to defraud a named person. It was 
necessary to charge in addition that the accused did 
something in his pretended character, or at least de¬ 
manded something of value while so pretending. This 
is a matter of substance and not of form’.” 

The principle is also illustrated by People v. Cronin, 45 
N. W. 479, 80 Mich. 646, where it is said: 

“He did not represent and pretend in so many words 
to Aggie Gregg to be a member of the metropolitan 
police force, but told her that he was a detective, and 
his partner was Joe Manning, and showed her his 
handcuffs and two keys, which he claimed were keys 
to patrol boxes and explained to her their use, and 
what a detective did when he arrested a person; how 
he took them to the patrol box, and turned them over 
to the patrolman.” 

The court held, under a similar statute that no crime 
was proved for want of an overt act. 

False Personation 25 C. J. 576 is defined as follows: 

“False personation is the offense of falsely i)ersonat- 
ing another, or representing one’s self to be another 
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person and acting in such assumed character either 
•with the 'vie'w of obtaining some property or exercising 
some right belonging to such 'person, or with the view 
or effect of subjecting such person to some legal 
liability/’ 

Within these authorities and this definition defendant 
was not guilty of the crime charged. 

POINT II 

Inasmuch as admittedly the Government witnesses 
did not believe defendant’s pretense, he was not guilty 
of the crime charged. 

In Haid v. TJ, S., 157 F. 2nd, 630, defendant was convicted 
of impersonating a federal officer. As an operator of a 
private detective agency, he represented himself to be an 
FBI agent and asked and accepted $100 from complainant. 
The question raised on appeal was: Should the victims of 
the alleged impersonations have been allowed to testify 
•that they believed the defendant to be a Government officer? 
The court said: 

‘‘But was the state of mind of the victim, as a fact, - 
relevant in this case? We think that it was. If it was 
necessary, in establishing the charge, to prove that 
. . . the •victim relied upon the pretense of the impostor, 
then it becomes necessary to further show that the 
•victim believed in the pretense. Therefore the prose¬ 
cution faced the necessity of showing the state of the 
•victim’s mind • • • If the victim did not believe the 
misrepresentations the ‘good repute and dignity of the 
service itself’ would not suffer, nor would the victim 
have parted •with anything of value in any of the 
situations here involved.” 






POINT III 

The trial court committed reversible error in his 
refusal to charge that, even if the defendant stated 
he was an agent of naval intelligence, if he said so in 
good faith upon belief reason2tbly entertained, he is 
not guilty of the ofFense charged and must he ac¬ 
quitted. 

A case squarely in point is Fonts v. State (1925), 133 
Ok St 450,149 N. E. 551. 

There defendant was charged under a similar statute 
with falsely pretending to be a police officer and acting 
in that role. He contended that he was a member of 
Athens County Protective Association, and as such had 
certain powers of arrest which made him believe in good 
fmth that he was a police officer. 

The court said (p. 554): 

“The defendant was indicted, not for representing 
himself to be a police officer, but for falsely represent¬ 
ing himself to be a police officer. Now, the word ‘false’ 
has two distinct and well recognized meanings: (1) in¬ 
tentionally or knowingly or negligently untrue; (2) un¬ 
true by mistake, accident or honestly after the exer¬ 
cise of reasonable care. United States v. Ninety-nine 
Diamonds, 139 F. 961, 966, 72 C. C. A. 9, 2 L. R. A. 
(N. S.) 185. 

In the more important uses in jurisprudence, of 
‘false’ and ‘falsely’, they usually import somewhat 
more than the vernacular sense of ‘erroneous’ or ‘un¬ 
true. ’ They are oftenest used to characterize a wrong¬ 
ful or criminal act, such as involves an error or un¬ 
truth, intentionally or knowingly put forward, a thing 
is called ‘false’ when it is done, or made, with knowl¬ 
edge, actual or constructive, that it is untrue or il¬ 
legal, or is said to be done falsely when the meaning 
is that the party is in fault for its error (citing cases). 



^Falsely’, as nsed in an instruction stating that it 
is for the jury to determine whether defendant falsely 
represented certain facts, will be taken to mean some¬ 
thing more than ‘mistakenly’ or ‘untruly’, and can¬ 
not be construed otherwise than to mean something 
designedly untrue or deceitful, and as involving an 
intention to perpetrate some fraud. State v. Brady, 
100 Iowa 191, 204, 69 N. W. 290, 36 L..B. A. 693, 62 
Am. St Bep. 560. 

If the word ‘falsely’ meant nothing in section 12860 
why should it have been used at allf The theory of 
the trial court seems to us to be that a mere repre¬ 
sentation, even though made in absolute good faith, 
renders one liable to indictment under this statute. 
Under that theory of the case the section might weU 
read: Whoever, not a member of a regularly organ¬ 
ized police department, a legally elected public official, 
or commissioned by the proper legal authority, rep^ 
sents himself to be a police officer, sheriff, deputy 
sheriff, or constable is liable to fine and imprisonment 
The legislature, however, evidently considered that 
the word ‘falsely’ has some meaning in this section; 
that there must have been actual or constructive 
knowledge of the untruth of the representation, and 
there must have been the element of actual or con¬ 
structive deceit present in order to constitute the 
falsity of the statement. By its use of the word 
‘falsely’ the legislature injected the element of good 
faith into the crime defined in section 12860.” 


The court held that it was a question of fact for the 
jury whether defendant represented himself falsely to be 
a police officer, and that the trial court had committed 
reversible error in refusing to charge that if defendant 
in good faith represented himself to be a ‘police officer’ 
and honestly believed he was a regular constituted police 
officer, even though he may have been mistaken in sudi 
belief, then the jury should find him not guilty. 
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Similarly in Stahman v. State (Court of Criminal Ap¬ 
peals of Texas, 1934), 70 S. W. (2d) 709, defendant was 
charged under a statute similar to the Federal law with 
falsely pretending to be a deputy constable. A justice 
of the peace had appointed him a deputy constable, but, 
since the present occurrence, he had learned that he was 
not a legally qualified deputy constable, but he asserted 
that he honestly believed that he was qualified at the time 
he advised the deputy sheriff that he was a peace officer. 

The Court said: 

**His contention was that he acted in good faith, 
honestly believing that his appointment was valid. It 
is his position that the evidence is insufficient to sup¬ 
port the conviction. 

“The statute under which the prosecution proceeded 
was construed by the Supreme Court of this state in 
Brown v. State, 43 Tex. 478. In construing the stat¬ 
ute, Associate Justice Gould used the following lan¬ 
guage: ‘It was not the intention of the law to punish 
one who honestly believed himself entitled to the office 
in which he assumed to act The language of the 
statute, “falsely assume or pretendimplies a guilty 
knowledge. The ordinary test of criminality is the 
criminal intent or guilty knowledge (1 Bish. Cr. L. 
^370); and in this case we think the statute makes 
such intent or knowledge an essential constituent of 
the offense. (See also, 1 Bish. Cr. L. §396.) The 
provisions of the code as to mistake do not apply 
to offenses of this character. (See Buck Brag v. State, 

41 Tex. 203.)^ 

“Looking at the entire record, we are unable to 
reach the conclusion that the evidence supports the ; 
conviction. ^ 

“The judgment is reversed and the cause remanded.’’ ; 

We respectfully urge there was ample evidence in tbe v 
record requiring the trial judge to submit defendant’s 
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defense on the merits for the consideration of the jmy, 
and failnre on his part so to do constitutes reversible 
error. 

POINT IV 

Reversible error was committed in the trial court's 
refusal to charge the jury that the fact that FBI 
agents have testified for the prosecution is no sign in 
itself that the defendant is* guilty. The testimony of 
such agents must be weighed in the same manner as 
that of any other witness. 

The jury may well have thought that FBI agents, offi¬ 
cials of the government, are well-nigh infallible, and, the 
fact that tiiey testify against a defendant is rather conclu¬ 
sive on the subject of his guilt; that they would not appear 
against him, unless he was guilty. The court should have 
disid)used the minds of the jury from any such supposition. 
We think the requested charge was a proper statement of 
the law and should have been granted. It was of sufficient 
importance, especially in a case so pregnant with reason¬ 
able doubt, that refusal so to charge would constitute 
reversible error. 

In 70 C. J. 953, Sec. 1157, Witnesses, it is said: 

‘‘Likewise in a criminal prosecution the testimony of 
detectives, police officers, and spies or informers 
should be considered in the light of their interest in 
the outcome of the prosecution.^’ 





CONCLUSION 

On the law, no crime was shown. Defendant’s de¬ 
fense on the merits was erroneously withheld from the 
jury by the court’s refusal to charge. On the merits, 
a reasonable doubt existed on the whole evidence as to 
the defendant’s guilt. The judgment of conviction 
should be reversed, the indictment dismissed and the 
defendant discharged. If this relief should be denied, 
then a new trial should be granted, so that the defend¬ 
ant’s defense may be submitted for the consideration 
of the jury. 

K€si)ectftilly submitted, 

Samuel Wette, 

Sidney Houtzman, 
Attorneys for Appellant. 

Louis K Spieglee, 

Sol M. Alptteb, 

CounseL ‘ ‘ 

Samuel Witte, 
on the brief. 
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APPENDIX 


UNITED STATES DISTBICT COUBT 

THE DiS±BICT OF OoLXJMBIA 

Holding a Criminal Term 
Jannary Tehn, 1960 
Criminal No. 563^ 

Qtand Jttty iJo. 200^ 

Vio. Sec. 912, Title 18, U. S. Code • 


Hebmah Axelbahk, otherwise known as Cabl SfoltkA^. 


The Grand Jnry charges: 

On or fd)ont Febmary 7, 1950, within the District of 
Columbia, Herman Axdbank, otherwise known as Carl 
Norman, with intent to defraud, did falsely represent to 
Perry Tiankhnff that he was an agent for the Office of 
Naval Intelligence, acting under the authority of the 
United States, an^ at the time and place aforesaid, did 
act as an agent for the Office of Naval Intelligence, under 
authority of the United States, whereas he, the said de¬ 
fendant, as he well knew, was not an agent for the Office 
of Naval Intelligence act^ under authority of the United 
States. 
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Second Count: 

On or about February 8, 1950, within the District of 
Columbia, Herman Axelbank, otherwise known as Carl 
Norman, with intent to defraud, did falsely represent to 
Perry Laukhuff that he was an agent for the Office of 
Naval Intelligence, acting under the authority of the 
United States, and, at the time and place aforesaid, did 
act as an agent for the Office of Naval Intelligence, under 
authority of the United States, whereas, he, the said de¬ 
fendant^ as he well knew, was not an agent for the Office 
of Naval Intelligence acting under the authority of the 
United States. 

FAY 

' ' Geobge Mobsis im. 
Attorney of the United States in 
and for the District of Colmnlna. 
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QUESTIONS PRESENTED 

In the opinion of appellee the questions presented are: 

1. Is appellant who falsely pretended that he was an 
agent of the Office of Naval Intelligence and whb repre¬ 
sented himself as such to officials of the State Department 
in order to obtain an appointment with a foreign dignitary 
guilty of falsely pretending to be an officer of the United 
States and acting as such? 

2. In prosecution for the offense of pretending to be an 
officer of the United States and acting as such, is it neces¬ 
sary for the Government witnesses to have believed the 
false impersonation? 

3. Did the fact that a person who bought pictures from 
appellant represented to appellant that he was with Naval 
Intelligence and mentioned the fact that he was a Naval 
officer at least half a dozen times during a conversation be¬ 
tween him and appellant give appellant reasonable grounds 
to believe that he was an agent of Naval Intelligence? 

4. Could the appellant expect more than the following 
instruction on the credibility of witnesses? 

“You are the exclusive judges of the credibility of 
the various witnesses who have testified. You may con¬ 
sider their appearance upon the stand, their manner 
of testifying, whether frank or evasive in answering, 
the interest of a witness from whatever cause arising 
as shown by the testimony, or any fact which might 
tend to color or bias the testimony of a witness.” 


(I) 
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BRIEF FOR APPELLEE 


COUNTERSTATEHENT OF THE CASE 

This appeal is from the conviction of appellant on both 
counts of a two count indictment, the first count charging 
appellant with falsely representing to Perry Laukhuff that 
he was an agent for the Office of Naval Intelligence, acting 
under the authority of the United States, on February 7, 
1950, and that he did act as an agent of the Office of Naval 
Intelligence knowing that he was not an agent of the Office 
of Naval Intelligence; the second count changing appellant 
with falsely representing to Perry Laukhuff that he was 
an agent for the Office of Naval Intelligence, acting under 
the authority of the United States, on February 8, 1950, 
and that he did act as an agent of the Office of Naval In¬ 
telligence knowing that he was not an agent of the Office 
of Naval Intelligence. Appellant was sentenced to im- 
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prisonment for a period of one to three years and the execu¬ 
tion of the sentence was suspended and the appellant was 
placed on probation in charge of the probation officer of the 
court. 

Lena Constance Choroszy was called as the first Gk)vern- 
ment witness and testified that during the month of Febru¬ 
ary, 1950, she was employed at the Economic Cooperation 
Administration (J. A. 4); that she saw appellant on Febru¬ 
ary 7,1950, at her place of employment, where he identified 
himself as Charles Norman and stated he would like to see 
Mr. Saul Nelson, Chief of the Germany-Austria branch of 
the Economic Cooperation Administration, who was at¬ 
tending a meeting with Chancellor Bluecher,^ and appel¬ 
lant said he would wait for Nelson to return (J. A. 4, 5); 
that appellant then told her that he was with Naval Intel¬ 
ligence and that he had followed Chancellor Bluecher all 
the way in from Germany and that the reason he came to 
the Economic Cooperation Administration was because he 
wanted to see the head of the Germany-Austria branch in 
hopes that the chief of that branch would make an appoint¬ 
ment for him to see Vice Chancellor Bluecher; that she 
asked to see his Naval Intelligence credentials and he told 
her that his mission was of such a secret nature that he was 
not supposed to have any credentials at all (J. A. 5). 

Saul Nelson then testified that during February, 1950, 
he was employed with the Economic Cooperation Adminis¬ 
tration as chief of the Germany-Austria branch of the 
European Program Division (J. A. 7); that he saw appel¬ 
lant in his office after returning from a conference (R. 17); 
that appellant came into his office and started the conversa¬ 
tion by saying he was from the Office of Naval Intelligence 
and when asked for credentials he said he was not permitted 
to carry them because he worked behind the Iron Curtain 
and then stated he wanted to see Mr. Bluecher because he 
had been working in Hungary on the schnorkel for the Office 
of Naval Intelligence and that he had obtained some mate¬ 
rial which he thought Mr. Bluecher would be interested in 

1 Franz Bluecher, Vice Chancellor of the German Federal 
Republic. 
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and which he wanted to sell to Bluecher for 12 G’s (J. A. 
7, 8); that appellant took a manila envelope out of his 
briefcase and exhibited pictures which he explained were 
pictures of German prisoners of war in Russia and he 
thought Bluecher would be interested in buying them, and 
that toward the end of the conversation appellant indicated 
if he helped him get in touch with Bluecher and if he was 
able to put over the deal, he would make 2 G’s available 
to the witness (J. A, 8, 9); that he referred appellant to 
Mr. Laukhuff in good faith (J. A. 9); that he did not recall 
that appellant told him he was with Naval Intelligence in 
an unofficial capacity (J. A. 9). 

Perry Laukhuff testified that during February, 1950, he 
was employed as Director of the Office of German Political 
Affairs at the State Department (J.A. 10, 11); that he saw 
appellant in his office about February 7, 1950, and that 
appellant told him he was an agent for the Office of Naval 
Intelligence and that he would like him to make an appoint¬ 
ment for him with Mr. Franz Bluecher, Vice Chancellor of 
the German Federal Republic, and that his purpose in hav¬ 
ing an interview with Bluecher was to try to sell him some 
films which he had of German prisoners of war in Russia 
(J.A. 11); that when asked to show his credentials, appellant 
said that was not possible as he was an agent of the O.N.I. 
in Hungary, but would not be able to give any credentials 
and said, however, that he would be glad to come back in a 
couple years, after his present duties were over, and identify 
himself more fully (J.A. 11); that when asked whether his 
visit was to be taken as an official visit, or whether he was 
calling on him in his private capacity, he stated that it was 
not exactly an official call, but that he had come by these 
films and wanted to try to dispose of them on the side, so to 
speak (J.A. 12); that after the conversation, he got in touch 
with several officials and that the next day when appellant 
came back a Federal Bureau of Investigation agent by the 
name of Zander was in his office and that he had substan¬ 
tially the same conversation with appellant as he had the 
d^y before, and that appellant repeated quite freely that he 
was an agent of the Office of Naval Intelligence (J.A. 12); 
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and that he was satisfied in his own mind that appellant 
was not an agent of Naval Intelligence when he did not pro¬ 
duce any credentials (It is not clear from the record at 
just what time the witness became satisfied that appellant 
was not an agent of Naval Intelligence because later is 
found testimony that on the first day the witness had made 
up his mind to investigate whether he was in fact an agent of 
the OflBce of Naval Intelligence) (J.A. 13). 

Lambert G. Zander testified that during February, 1950, 
he was employed as a special agent of the Federal Bureau 
of Investigation (J.A. 14); that on February 8, 1950, he 
went to the office of Mr. Laukhuff where he saw appellant 
(J.A. 14); that appellant stated his name was either Charles 
or Carl Norman and that he was an undercover agent for the 
Office of Naval Intelligence; that he wanted to use the serv¬ 
ices of the State Department in attempting to contact Dr. 
Bluecher and his purpose in contacting Dr. Bluecher was to 
sell certain microfilms of Soviet prisoners of war which he 
had obtained from behind the Iron Curtain; that these were 
German prisoners of war and he thought they would be of 
considerable value to the German Republic (J.A. 14); that 
when asked to identify himself he stated he had no identifica¬ 
tion of any kind and said he had arrived in this country a day 
or two before by plane and that the plane was waiting for 
him in Canada (J.A. 14); that when appellant was asked 
for his passport or other means of identification, he said 
he would have to take his word that he was an undercover 
agent of Naval Intelligence (J.A. 14, 15); that he was not 
sure that appellant was not an official agent of the Naval 
Intelligence (R. 39); and that appellant told him in one 
instance that he was an employee of the Office of Naval In¬ 
telligence and in one instance said he was an xmdercover 
agent of the Office of Naval Intelligence (J.A. 16). 

John C. Neely testified that during the month of Feb¬ 
ruary, 1950, he was employed at the Washington Field Office 
of the Federal Bureau of Investigation (J.A. 16); that he 
went to Mr. Laukhuff’s office on February 8, 1950, with 
special agent Zander and that Zander went into Mr. Lank- 
huff’s office when appellant entered and that he stayed out- 
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side of the door and was later called into Mr. Lankhutf’s of¬ 
fice (R. 44,45); that when he was called into Mr. Laukhuff’s 
office he asked appellant if he was connected with the Office 
of Naval Intelligence and appellant said “No” (J.A. 17); 
that he identified himself and asked appellant to accom¬ 
pany him to their office, which appellant did (J.A. 16, 17); 
that at his office appellant told him he was in Laukhnff’s 
office trying to make arrangements to see a Dr. Blnecher 
and that he had some film that he had represented to be 
film taken behind the Iron Curtain in Russia and that he 
had clipped this film from an old newsreel and actually paid 
$175 for it and was trying to sell it for $12,000 and said that 
he had purchased the film from an acquaintance named 
Jim Cessare (J.A. 17); that appellant told him that by 
saying he was with O.N.I. people in the State Department 
would give more credence to his story (J.A. 18) and that he 
did not hear the conversation between appellant, Laukhuff 
and Zander (R. 48). 

Commander Nelson D. Zimmerman testified that he had 
made a search of the records of the Office of Naval Intel¬ 
ligence and did not find the name of Herman Axelbank as 
being employed there and had also searched for the name 
of Carl or Charles Norman and did not find either of these 
names, and that the search covered a period of twenty-five 
years (J.A. 19), and that unofficial persons do supply Naval 
Intelligence with information (J.A. 19). 

Appellant took the witness stand in his own behalf and 
testified that he talked with Miss Choroszy on February 6, 
1950, and told her he wanted to see the manager of her office 
and she told him Mr. Nelson was tied up and he said he 
would wait, which he did (J.A. 21,22,23); that he never men¬ 
tioned anything about being an agent of Naval Intelligence 
to her (J. A. 23); that he was ushered in to see Mr. Nelson 
and told him he wanted a brief interview with Dr. Bluecher 
to show some important films relating to prisoners behind 
the Iron Curtain and told him it would save appellant 
$2,000 to meet this man in Washington (J.A. 23, 24); that 
when asked by Nelson how he got the films, he whispered 
to him that he was with Naval Intelligence in an unofficial 
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capacity and told him he could not have credentials as his 
work was unofficial and did not tell Mr. Nelson that he was 
working on the schnorkel (J. A. 24, 25); that after leaving 
Mr. Nelson, he went to Mr. Laukhuff’s office and told him 
he wanted an interview with Dr. Bluecher to try to sell him 
some films that he thought would interest him and showed 
Laukhuff pictures, and when asked how he was able to get 
them he whispered to him that he was with Naval Intelli¬ 
gence (J.A. 25, 26); that when asked if he had any cre¬ 
dentials he told Laukhuff he didn’t because his work was 
unofficial and stressed the word “unofficial” at least three 
or four times during the conversation (J.A. 26); that he con¬ 
tacted Laukhuff next morning and was told to call again 
around 4 o’clock and that he called again and was told to 
come to Laukhuff’s office the next day at 10:00 (J.A. 27); 
that the next morning he went to Laukhuff’s office and 
there was a German-looking fellow there and thought this 
person was a German representative or his secretary and 
told this fellow about the films, and when he asked him how 
he was able to get them he told him, “I am with Naval In¬ 
telligence in an unofficial capacity”, and when asked for 
credentials he told him he didn’t have any as the work is 
unofficial, undercover (this German-looking fellow was agent 
Zander) (J.A. 27, 28); that at the F.B.I. office he told the 
agents to get in touch with Mr. J. Garrett Underhill, who 
was wartime chief editor, Military Intelligence Service, 
U. S. War Department General Staff (JA.. 29); that he did 
not tell agent Neely that he had clipped pictures from an 
old newsreel (J.A. 29); that he told agent Neely he paid 
$175 for some of the pictures and that all the pictures cost 
altogether about $3,815 (J.A. 30); that he did not tell agent 
Neely that he told them he was connected with the Office of 
Naval Intelligence to gain credence with the State Depart¬ 
ment (J.A. 31); that he did not tell anybody he had been 
working behind the Iron Curtain (J.A. 31); that he did not 
tell Mr. Nelson he would make 2 G’s available to him, but 
that he told him “It would be worth $2,000 to me not to have 
to make a troublesome, expensive trip to Europe, if I could 
see this fellow. Would you be kind enough to arrange a 
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visit?” (J.A. 31); that he did not tell agent Zander that he 
had arrived a day or two before by plane from Europe 
(J.A. 31); that Mr. Underhill told him that he, Underhill, 
was with Naval Intelligence and used the phrase “as a 
Naval oflScer” several times and that Underhill wanted him 
to get certain pictures for him of four submarine bases 
belonging to Russia (J. A. 32-35) and that he sold some 
pictures to Collier’s through Underhill (J. A. 34). Under 
cross-examination he stated that he was with Naval Intelli¬ 
gence unoflScially and claimed he was unoflScially with Naval 
Intelligence as he was working closely with Mr. J. Garrett 
Underhill who mentioned he was a Naval officer at least half 
a dozen times during a conversation with him (J.A. 36), and 
that he never turned anything over to the Office of Naval 
Intelligence (J.A. 37)—^however, later he stated that he 
turned over twenty-nine pictures to the Office of Naval 
Intelligence by turning them over to Mr. Underhill (J.A. 37). 

John Garrett Underhill, Jr., a rebuttal witness for the 
Government, testified that he knew appellant as Charles 
Horvath and that he never made any representations to 
appellant that he was in any way connected with the Office 
of Naval Intelligence (J.A. 39); that he received pictures 
from appellant (J.A. 40) and that he was never in the Naval 
service of the United States (J.A. 40). 

At the conclusion of the charge to the jury, appellant re¬ 
quested “I ask your Honor to charge the jury, that even if 
the defendant stated he was an agent of Naval Intelligence, 
if he said so in good faith, upon belief reasonably enter¬ 
tained, he is not guilty of the offense charged and must be 
acquitted.” The court refused to so charge and appellant 
requested that the court instruct the jury “The fact that 
F.B.I. agents have testified for the prosecution is no sign 
in itself that the defendant is guilty. The testimony of such 
agents must be weighed in the same manner as that of any 
other witness.” The court refused to so instruct. (J.A. 
42) 
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STATUTE INVOLVED 

Section 912, Chapter 43 of Title 18, Crimes and Criminal 
Procedure, U. S. Code, approved June 25, 1948, effective 
September 1,1948. Officer or employee of the United States. 

Whoever falsely assumes or pretends to be an officer 
or employee acting under the authority of the United 
States or any department, agency or officer thereof, and 
acts as such, or in such pretended character, demands or 
obtains any money, paper, documents, or thing of value, 
shall be jSned not more than $1,000 or imprisoned not 
more than three years, or both. 

SUMMARY OF ARGUMENT 

I 

Appellant did more than merely state he was with Naval 
Intelligence when, in furtherance of this pose, he requested 
an appointment with Vice Chancellor Bluecher. 

n 

Under the first part of the statute involved in the instant 
case, it is only incumbent upon the Government to prove 
that the appellant falsely represented that he was an officer 
of the Government and that he acted as such. It is not 
necessary that the Government show the persons to whom he 
represented that he was such official believed the pretense. 

m 

The fact that appellant claimed one J. Garrett Underhill 
told him that he, Underhill, was with Naval Intelligence and 
mentioned to him that he was a Naval officer at least half a 
dozen times and told appellant he would pay him for pic¬ 
tures of Russian submarine bases did not show reasonable 
grounds upon which appellant could reasonably have be¬ 
lieved he was an agent of Naval Intelligence. 

IV 

Appellant was not entitled to an instruction that the fact 
that F.B.I. agents have testified for the prosecution is no 
sign in itself that the defendant is guilty and the testimony 
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of sucli agents must be weighed in the same manner as that 
of any other witness, as the court covered the second part 
of the request and the court ^s general instructions of credi¬ 
bility of witnesses was all appellant was entitled to. 

ARGUMENT 

I 

Appellant Did More Than Merely State That He Was With 

Naval Intelligence 

Appellant alleges that the Government showed he merely 
made the statement that he was with Naval Intelligence and 
did not show an act to carry out the pose or pretense. 
There is abundant evidence to show that appellant pretended 
to be an officer of the Government and acted as such. Mrs. 
Lena Choroszy stated he represented that he was with 
Naval Intelligence (J.A. 5). Mr. Saul Nelson stated “he 
started the conversation, as I recall it, by saying that he 
was from the Office of Naval Intelligence’^ (J.A. 7). Mr. 
Perry Laukhuff stated “He appeared in my office and identi¬ 
fied himself as Mr. Charles Norman. He said that he was 
an agent for the Office of Naval Intelligence and that he 
would like to have me make an appointment for him with 
Mr. Franz Bluecher, Vice Chancellor of the German Federal 
Republic.” (J.A. 11) Lambert G- Zander said appellant 
told him “he was an undercover agent for the Office of Naval 
Intelligence” (J.A. 14). These are but a few of the repre¬ 
sentations made by appellant that he was an officer of the 
United States. The record is fuU of such statements. 

Having shovm that appellant represented himself as an 
officer of the United States the next inquiry is whether he 
acted as such. In construing an earlier statute ^ which is 
similar to the one involved here, there the language used was 
“and taking upon oneself to act as such” while here the 
language is “and acts as such”—^the Supreme Court in the 
case of Ufdted States v. Barnow, 239 U. S. 74, said, “But to 

2 § 32 of Criminal Code of March 4, 1909 (c. 321, 35 Stat. 1088, 
1095). 
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‘take upon himself to act as such’ means no more than to 
assume to act in the pretended character. It requires some¬ 
thing beyond the false pretense with intent to defraud; 
there must be some act in keeping with the pretense (see 
People V. Cronin, 80 Michigan, 646); but it would strain the ' 
meaning of the section to hold that the offender must act 
as a veritable officer of the Government would act. ’ ’ Later 
in the same opinion at p. 80 the court said: 

It is the aim of the section not merely to protect inno¬ 
cent persons from actual loss through reliance upon 
false assumptions of Federal authority, but to maintain 
the general good repute and dignity of the service it¬ 
self. 

See also United States v. Lepowitch, 318 U. S. 702. 

In the case of People v. Cronin, 45 N.W. 479, 80 Mich. 646, 
cited by the Supreme Court in the Barnow case and cited by 
appellant at page 26 of his brief there was an attack upon 
the information charging the defendant with a crime. The 
statute involved used the words “and shall take upon him¬ 
self to act as such”. The information merely charged the 
defendant with “ • • • not being a member of the metro¬ 
politan police force of the city of Detroit, with fraudulent 
purpose and intent falsely did personate, represent, and 
pretend to Aggie Gregg, and to divers and sundry other 
persons, that he was then and there a member of the metro¬ 
politan police force of the city of Detroit, contrary to the 
form of the statute in such case made and provided, and 
against the peace and dignity of the people of the state of 
Michigan.” Defendant’s counsel objected that the informa¬ 
tion did not charge any offense known to the laws of Michi¬ 
gan. In holding the information defective the Supreme 
Court of Michigan said: 

The information is fatally defective in not stating 
that Cronin falsely took upon himself to act as a mem¬ 
ber of the metropolitan police force of the city of De¬ 
troit. 

The Government agrees with the principal argued by ap¬ 
pellant that it must show that he falsely pretended to be an 
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officer of the United States and acted as such. The evidence 
clearly shows that appellant acted as such. The Govern¬ 
ment showed that appellant went to the Economic Coopera¬ 
tion Administration and told Mr. Nelson, the head of the 
Germany-Austrian branch of the European Program Divi¬ 
sion, that he was from the Office of Naval Intelligence and 
wanted to see Mr. Bluecher as he had obtained some mate¬ 
rial in which he thought Mr. Bluecher would be interested 
(J.A. 8). The obvious reason for stating he was from the 
O.N.I. was to create the impression he was in a position 
to obtain something of interest to Mr. Bluecher. Mr. Nelson 
sent appellant to Mr. Laukhuff, director of the Office of 
German Political Affairs at the State Department. Appel¬ 
lant told him that he was an agent for the Office of Naval 
Intelligence and he would like him to make an appointment 
with Mr. Bluecher so that he, appellant, could try to sell Mr. 
Bluecher some films of German prisoners of war in Russia 
(J.A. 11). The next day Agent Zander of the F.B.I. was 
in Mr. Laukhuff’s office when appellant returned and appel¬ 
lant at that time stated he was an undercover agent for the 
Office of Naval Intelligence and that he wanted to use the 
services of the State Department in attempting to contact 
Mr. Bluecher (J.A. 14). Appellant testified he thought the 
man whom he later learned to be Agent Zander was a Ger¬ 
man representative or his secretary (J.A. 27-28). Appellant 
told Agent John Neely of the F.B.I. that by saying he was 
with O.N.I. people in the State Department would give more 
credence to his story (J.A. 18). Thus it is seen that appel¬ 
lant not only represented that he was an officer of the United 
States but acted as such when he told these various wit¬ 
nesses that he was an agent with the Office of Naval Intelli¬ 
gence in order to get them to make an appointment for him 
to see Dr. Bluecher. 

Appellant did more than merely falsely pretend to be an 
employee of O.N.I. He acted as such employee by request¬ 
ing the assistance of the State Department in obtaining an 
interview with Mr. Bluecher, knowing that the State De¬ 
partment would be more likely to facilitate an interview for 


12 


an agent of O.N.I.® His action clearly runs afoul of the 
two-fold aim of the statute as expressed in United States v. 
Barnoiv, supra, p. 9. If he had obtained the interview it 
might well have resulted in “actual loss” to Mr. Bluecher 
because of “reliance upon appellant’s false assumption of 
Federal authority.” And we submit that to permit appel¬ 
lant to peddle pictures, allegedly obtained while working 
as a secret agent for the Government, 'would hardly be con¬ 
ducive to the “general good repute and dignity of the 
service itself.” 

II 

It Was Not Necessary for the Government Witnesses to Believe 

Appellant’s Pretense 

Appellant urges that he was not guilty of the crime 
charged as the Government witnesses did not believe his 
pretense (Br. 27). Under that part of the statute involved 
in this case it is not necessary that the false pretense be 
believed before a con-viction can be sustained. The first 
part of the statute makes it a crime to falsely assume or 
pretend to be an officer or employee acting under the 
authority of the United States or any department, agency 
or officer thereof and act as such. The second part of the 
statute makes it a crime to demand or obtain, while in such 
pretended character, any money, paper, document or thing 
of value. Appellant was indicted under the first part of 
the statute. Under this part it is only incumbent upon the 
Government to show that appellant falsely assumed or pre¬ 
tended to be an officer or employee acting under the author¬ 
ity of the United States or any department, agency or 
officer thereof and that he acted as such officer or employee. 

The Hcud case cited by appellant (Br. 27) and the quota- 

2 “We hold that the words ‘intent to defraud’, in the context of 
the statute, do not require more than that the defendants have, by 
artifice and deceit, sought to cause the deceived person to follow 
some course he would not have pursued but for the deceitful con¬ 
duct.” United States v. Lepowitch, 318 U.S. 702. The words 
“with the intent to defraud” have been omitted from the present 
statute, 18 U.S.C. 913, as meaningless in -view’ of the above case. 
See Reviser’s Note to 18 U.S.C. 913. 
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tion deal with an offense under the second part of the stat¬ 
ute. In the Raid case count four of the indictment was the 
only count considered by the appellate court * and that count 
alleged that the appellant, with the intent to defraud, 
falsely impersonated a Special Agent of the Federal 
Bureau of Investigation and by reason of such pretended 
character obtained $100 from C. H, Camfield and Laura 
Camfield. The Government agrees with the Raid ease which 
stands for the proposition that, where the appellant is 
charged with obtaining money as a result of the false pre¬ 
tense, the person from whom the money is obtained must 
believe the pretense. Otherwise the money was not obtained 
as a result of the false pretense. However, appellant here 
was not charged with obtaining anything as a result of 
the false pretense and it is submitted that the Raid case 
does not apply. 

While appellant states the Government witnesses did not 
believe defendant’s pretense, this is not actually the case. 
In the testimony of Government witness Saul Nelson is 
found the following statement: 

I asked whether, in view of the fact that these items 
might be of interest to our Government—whether he 
did not think it would be appropriate to first get in touch 
with the appropriate officials of his own agency —that 
is, of the Office of Naval Intelligence—* * •. (Em¬ 
phasis added.) (J. A. 8) 

Later is found: 

Q. Well, now, you referred Mr. Axelbank to Mr. 
Laukhuff in good faith, did you not ? A. I did. (J. A. 9) 

Surely these statements show that Mr. Nelson believed 
appellant’s pretense. Thus it is seen at least one of the 
Government’s witnesses believed the pretense. 


* See footnote 2 in the Raid case. 
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III 

There Was No Evidence Upon Which Appellant Could Reason¬ 
ably Elave Believed He Was an Agent of Naval Intelligence 

Appellant urges that the trial court committed reversible 
error in refusing to charge the jury that if, when he stated 
he was an agent of Naval Intelligence, he did so in good 
faith upon belief reasonably entertained, he was not guilty 
of the offense charged and must be acquitted (Br. 28). In 
support of this allegation appellant cites Fonts v. State, 149 
N. E. 551 (Br. 28) and Stahrrum v. State, 70 S.W. 2d 709 
(Br. 30). These two cases are easily distinguishable from 
the instant case. In the Fonts case the appellant was a 
member of the Athens County Protective Association and 
as such had certain police powers which he had a right to 
exercise throughout the state. There the court said: 

Such being the case, under the circumstances set 
forth in this record, where the defendant was invested 
with certain police powers, which he had a right to exer¬ 
cise throughout the state, it was a question of fact for 
the jury whether he represented himself falsely, that 
is fraudulently, to be a police officer. 

In the Stahman case the appellant, prior to the occurrence 
that led to the charge, had been appointed a deputy con¬ 
stable by the justice of the peace and he had executed 
process and generally performed the duties of the office. 
Appellant admitted that since the occurrence he had learned 
that he was not a legally qualified deputy constable but 
asserted that he honestly believed that he was qualified at 
the time he advised the deputy sheriff that he w’as a peace 
officer. The appellate court reversed the conviction saying 
it was unable to reach the conclusion that the evidence sup¬ 
ported the conviction. Thus it is seen that in both these 
cases there was evidence that the appellants had reasonable 
grounds upon which to base the belief that they were 
officers. Such is not the case here. At the trial appellant 
testified that he thought he was unofficially with Naval 
Intelligence. His grounds for this were that a Mr. Garrett 
Underhill had in June, 1948, told him that he, Underhill, was 
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with Naval Intelligence (J.A. 32); that several times dur¬ 
ing the conversation, which was about some pictures appel¬ 
lant had (J.A. 33), Underhill used the phrase “as a Naval 
officer” (J.A. 32); that after this conversation appellant 
gave Underhill the pictures (J.A. 33); and that Underhill 
later told him he would pay between $25,000 and $30,000 
for photographs of four submarine bases of a foreign power 
(J.A. 34, 35). Under cross-examination appellant stated 
that by “unofficially” with Naval Intelligence he meant 
“I was working very closely with Mr. J. Garrett Underhill, 
who told me that he is with Naval Intelligence, and men¬ 
tioned the fact that he is a Naval officer at least half a dozen 
times during our conversation” (J.A. 36). Mr. Underhill 
was available but was not called as a witness by appellant 
(J. A. 38). Thus it is clearly seen that there was no evi¬ 
dence upon which appellant could reasonably base a belief 
that he was with the Office of Naval Intelligence and there¬ 
fore no evidence upon which to base the requested instruc¬ 
tion. In Jenkins v. United States, 59 F. 2d 2, cert, denied 
287 U. S. 628, the court said that defendants are entitled 
to have presented to the jury by appropriate instructions 
their defense theories which are supported by evidence. 
Here there was no evidence upon which to base such an 
instruction. 

Another distinguishing feature between this case and 
those cited by appellant is that in the cases cited the appel¬ 
lants admitted the pretense, but claimed they had a right to 
believe they were the officers they represented themselves 
to be, while in the instant case appellant never admitted he 
stated he was an agent of Naval Intelligence. The record 
shows appellant denied he mentioned to Mrs. Choroszy any¬ 
thing about being an agent of Naval Intelligence (J. A. 23); 
testified he told Mr. Nelson he was with Naval Intelligence 
in an unofficial capacity (J.A. 24); testified he told Mr. 
Laukhuff that he was with Naval Intelligence and his work 


® He was instead used as a rebuttal witness by the Government 
and testified he had never made any representation to appellant 
that he was in any way connected with the Office of Naval Intel¬ 
ligence (J.A. 39). 
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was unofficial (J.A. 26); testified lie told Mr. Zander he 
was with Naval Intelligence in an unofficial capacity 
(J.A. 28) and testified he told Mr. Neely “I am with 
Naval Intelligence at one time unofficially” (J. A. 31). 
Therefore, it is seen that appellant did not claim he repre¬ 
sented himself to be an agent of Naval Intelligence because 
he honestly believed that he was one and thus the requested 
instruction was properly refused as it did not correctly state 
appellant’s theory of defense. 

In any event appellant should not be allowed to object to 
the trial court’s refusal to give the requested instruction 
as he did not comply with Rule 30 of the Federal Rules of 
Criminal Procedure. Appellant waited until the end of the 
court’s charge to request the instruction and then did so 
orally. Rule 30 contemplates that requests for instructions 
be submitted in writing prior to the court’s charge. As this 
was not done by appellant, he should not now be allowed 
to complain of the court’s refusal to grant an oral request 
made at the end of the charge. See Lanham v. United 
States, — U.S. App. D.C. — (decided Nov. 2, 1950). 

IV 

The Conrt’s Instruction on Credibility of Witnesses Was All 
Appellant Was Endded To 

Appellant urges that the trial court committed error when 
it refused to instruct the jury that the fact that F.B.I. agents 
have testified for the prosecution is no sign in itself that the 
defendant is guilty and the testimony of such agents must be 
weighed in the same manner as that of any other witness 
(Br. 31). In support of this allegation he cites 70 C.J. 953, 
Sec. 1157, Witnesses, which states: 

Likewise in a criminal prosecution the testimony of 
detectives, police officers, and spies or informers should 
be considered in the light of their interest in the out¬ 
come of the prosecution. 

A reading of that portion of the court’s charge dealing with 
credibility of witnesses will show that the court covered 
this proposition. The jury was told: 



17 


You are the exclusive judges of the credibility of the 
various witnesses who have testified. You may con¬ 
sider their appearance upon the stand, their manner of 
testifying, whether frank or evasive in answering, the 
inte rest of a witness from whatever cause arising as 
shown by the testimony, or any fact which might tend to 
color or bias the testimony of a witness. 

This applied to all the witnesses, F.B.I. agents included, and 
covered the interest of a witness from whatever cause aris¬ 
ing as shown by the testimony, or any fact which might tend 
to color or bias the testimony of a witness. Thus the propo¬ 
sition advanced in 70 C.J. 953, Sec. 1157, was covered by 
the court. 

Part of appellant’s requested instruction was “the testi¬ 
mony of such agents must be weighed in the same manner 
as that of any other witness” (J.A. 42). This was covered 
by the court when it told the jury, “You are the exclusive 
judges of the credibility of the various witnesses who have 
testified.” This included F.B.I. agents as well as other 
witnesses. 

That leaves for consideration whether appellant was en¬ 
titled to the instruction “that the fact that F.B.I. agents 
have testified for the prosecution is no sign in itself that 
the defendant is guilty.” The Government submits that 
while the court could have granted the requested instruction' 
it did not err in refusing to do so. In the case of Shettel 
V. United States, 72 App. D.C. 250, 113 F. 2d 34, the court 
said : 

Appellant requested the court to instruct the jury, 
that if it found the witnesses to be professional de¬ 
tectives it should receive their testimony “with a large 
degree of caution.” The court declined so to instruct 
and instead, charged the jury that in weighing the 
credibility of the witnesses, the jury should consider 
the interest which the witnesses have in the result; that 
where a witness has a direct personal interest in the 
result there is a strong temptation to color, pervert, or 
withhold facts; and that this rule applies both to the 
accused and to all other witnesses. It is now contended 
that the court erred in refusing the instruction re¬ 
quested and in giving the one it did. The contention 
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is without merit. While it is proper for a court to 
g:ive an instruction as was requested it did not err in 
refusing: to do so. As was said in Gassenheimer v. 
United States “IVhat form such instruction shall 
take must depend to a large extent upon the facts and 
circumstances of the particular case, and be largely a 
matter of discretion with the presiding justice.” In 
Lorenz v. United States the court sustained a re¬ 
fusal to give an instruction similar in terms to the one 
requested. In our opinion, the charge of the court, as 
given, was eminently fair. It correctly stated the 
applicable rule and that was all appellant could right¬ 
fully demand. Consequently, there was no error.^’ 

The court’s charge on credibility of witnesses, supra, 
p. 17, correctly set forth, the applicable rule and no error 
was committed by the court’s refusal to instruct as requested 
by appellant. 

In any event appellant should not now be allowed to com¬ 
plain of the trial court’s refusal to grant his requested 
instruction as he orally requested the instruction at the 
end of the charge and failed to submit the requested instruc¬ 
tion in writing before the charge as contemplated by Rule 
30 of the Federal Rules of Criminal Procedure. See 
Lcmham v. United States, — U.S. App. D.C. — (decided 
November 2, 1950). 

CONCLUSION 

It is respectfully submitted that the decision of the trial 
court should be affirmed. 

George Morris Fay, 

United States Attorney. 
Arthur J. McLaughlin, 
Joseph M. Howard, 

Richard M. Roberts, 

Assistani United States Attorneys. 

26 App. D.C. 432, 446. 

1*24 App. D.C. 337, 388, certiorari denied 196 U.S. 640, 
25 S. Ct. 766, 49 L. Ed. 631. 

1^ Reagan v. United States, 151 U.S. 301, 305, 310, 15 S. Ct. 
610, 39 L. Ed. 709. 


^ 0 . s. •ovcmiaciiT mmTiNc orricct lifo 


f207«2 











REPLY BRIEF FOR APPELLANT 


IN THE i 
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Foe the Disteict op Columbia Ciecuit 
O cTOBBE Teem, 1950 


No. 10775 


HEEMAN AXELBAl^K, otherwise known as 
GAEL NOEMANy AppeUa/rU, 


OTITED SPATES OF AMISICA, Appellee. 


Appeal from: United States DiWict Court for the 
District of Columbia. 


SamItbl Witte, 

SmisffiY Holizmah, 
Attorneys for Appellant, 
^52 West 42nd Street, 

{ New York City. 

j 

Louis R Spieolee, 

Sol ^ Alphee, 

Sdnthem Building, 
Washington, D. C., 

I CounseL 
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IN THE 

UNITED STATES COURT OF APP^S 

Foe the Distbict of Columbia CmcxnT 

* 

OcTOBEK Teem, 1950 


No. 10775 


HERMAN AXELBANBl, otherwise known as 
CARL NORMAN, Appellant, 


UNITED STATES OF AMERICA, AppeUee. 


Appeal from: United States District Court for the 
District of Columbia. 


REPLY BRIEF FOR APPELLANT 

The appellee, without evidence to support the claim, 
states that the appellant should not be allowed to object 
to the trial court ^s refusal to give the requested instruc¬ 
tions because he did not comply with Rule 30 of the Fed¬ 
eral Rules of Criminal Procedure; that appellant waited 
until the end of the court’s charge to request the instruc¬ 
tions and then did so orally. 

This is not a fact. Before the Government rested its 
prima facie case, the attorney for the appellant handed 
to the trial court his requests to charge which are printed 
in extenso herewith. 
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The other questions in the case appear to have been 
thoroughly argued pro and con in the briefs, and no need 
appears to continue the discussion. 

Respectfully submitted, 

Samuel Witte, 

Sn>2^EY Holtzmah, 
Attorneys for Appellant 

t • •• 

Louis E. Spieglee, 

Sol M. Alpheb, 

CounseL 

% 

Samuel Witte, 

On the brief. 


Requests to Charge 


UNITED STATES OF AMERICA, 
against 

HERMAN AXELBANK, 

Defendant. 

-♦- 

•’ . *■ - ^ — ■ "* • . V 

The prosecution contends that the defendant stated to 
Mr. Lankhuff and to the F.B.L agents that he was an agent 
of naval intelligence. The defendant contends that all he 
said was that he was with naval intelligence in an unoffidal 
capacity. He expressly stated that he had no credentials. 
Defendant contends that he conunitted no overt act in the 
way of pretending to be or posing as a naval intelligence 
agent. All he aimed to do was to sell the pictures of Ger¬ 
man war prisoners in Russia for $12,000. In the course of 
the various conversations, he made a statement about 
United States Intelligence. The contention is made that 
the defendant acted in good faith, believing that he had 
an unofGlcial connection with naval intelligence through one, 
Garrett Underhill; also, that he harbored no intent to de¬ 
fraud, believing that he had a valuable property which 
was the result of years of accumulation and research. 

On the basis of this rou^ summary of the probable evi¬ 
dence, we propose the following instructions to the jury: 

L If the defendant stated that he was with naval intel¬ 
ligence in an unofficial capacity and he honestly be¬ 
lieved that statement, the jiuy must find him not 
guilty. 

2. If the defendant was free from any intent to defraud 
in the transaction, the jury must ^d him not guilty. 







3. If the defendant was acting in good faith in an effort 
to make a sale of pictures which he believed were 
valuable, the jury must find him not guilty. 

4. Even if the defendant stated that he was an agent of 
naval intelligence, if he said so in good faith, upon a 
belief reasonably entertained, he was not guilty of the 
offense charged and must be acquitted. 

5. The defendant had a right to offer these pictures for 
sale to anyone who might be interested to buy them. 
It was the privilege of any such person to refuse to 
purchase. The basis of the chiEirge against ^e de^ 
fendant is that, with intent to defraud, he as or 
pretended to be a naval intelligence agent. 

6. The fact that F^JL agents have testified for th© 
prosecution is no sign in itself, that the defendant is 
guilty, ^e t^timony of such agbits must be wei^^ 
in the same manner as that of any other witness. 

7. In weighing the‘ credibility of tl 
may take into consideration his 

8. The court, of course, will diarge, as usual, upon the 
subject of presimiption of innocence, reasonable-douBt 
and the quality of the testimony ratiier than the num; 
her of'witness^. 

9. In U, 8. V. CvrUun, 43 Fo^ 433> it was Hidd th^ in 
order to convict a defendant indicted for obtaimhg 
moxiey dr other vahiahle thing by falsely assuming 
to be an officer or ag^t of the United States, it is 
necessary for tiie jury to find (1) that he assumed 
to be the officer mentioned in the indictment; (2) that 
such assnmpti<ni false; (3) ^t he ma^ snch 
false assumption ^idth intent to defiaud; (4) and that 
he carried out such intent. 


le defendant, the jury 




10. That an overt act in keeping with the pretense is 
necessary in order to convict has been held in the fol¬ 
lowing cases: 


Ekberg v. U. S,, C. C. A. Puerto Eico 1948, 167 
Fed. 380, 387. 

Baas V. U. 8 ., C. C. A. La. 192S-25P. ^hI 294. 

U, S. V. Bamoto (1915), 239 XT. S. 74> 36 Sup. Ct 


In fact. Form 8 snggests that defendant ^^falsely took 
npon hiTtiRftlf to act as sndi in i^t, etc.” allying the 
overt act or acts. 





